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William & Mary Tax Conference
Business and Finance Issues When Contemplating
Non-Traditional Sources of Capitalization
November 18, 2004
3:30 P.M. to 5:00 P.M.
R. Marshall Merriman
Gary D. LeClair
William M. Richardson (Moderator)
Early Stage
A. Summary of 35 Recent Private Financings
1. Amount: Average $3.2 million
2. Type (Debt or Equity): 18 Debt and 25 Equity
3. Provider
(i) Bank: 11
(ii) Angel: 22
(iii) V/C Fund: 7
(iv) Government/Foundation: 3
(v) Strategic: 17
(vi) Out-of-state: 17
4. Broker Involvement: 8
5. Industry
(i) Manufacturing: 4
(ii) Service: 7
(iii) Health Care: 1
(iv) Consumer Products: 5
(v) Software: 4
(vi) Real Estate Services: 2
(vii) Distribution: 4
(viii) E-Commerce: 5
(ix) Transportation: I
(x) Retail: 0
(xi) Sports/Entertainment: I
(xii) Technology: 1
6. Form of Entity
(i) LLC: 21
(ii) Subchapter S Corporation: 3
(iii) C Corporation: 11
B. Institutional Venture Capital Activity: 2004 Second Quarter
Statistics
1. Total Amount Invested for Quarter: $5.58 billion. (Source:
PricewaterhouseCoopers/Thomson Venture Economics/National Venture
Capital Association MoneyTreeTM Survey)
2. Impact of Geography:
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C. "Angel" Investor Characteristics and Example Terms
1. The substantial majority of "angel" investors fall into two categories:
(i) Family and friends; and
(ii) Successful individuals who know the industry and have made
money in it before.
Other than family and friends, if a company needs to explain its industry
to a potential angel investor, the angel is unlikely to invest.
StatF/Seed
342
ExPanslon 315
336
r' ] i , ll r I .. .. .7 -_ 4
1,5100
2. See Attachment 1 for example terms for LLC Class B Interests and
Attachment 2 for example terms for C corporation Common Stock.
D. Review of Institutional Venture Capital Preferred Stock Terms
1. Major negotiating points typically include:
(i) Pre-money valuation.
(ii) Board control.
(iii) Participation terms.
2. See Attachment 3 for an example of institutional venture capital preferred
stock terms.
E. Review of Selected Strategic Partner Terms
1. Key terms include:
(i) Pre-money valuation. Often, strategic investors will invest on a
higher pre-money valuation than financial investors.
(ii) Board and observer rights. An inherent conflict of interest exists
between a strategic investor's status as a shareholder and its
status as a vendor/customer/licensee. The transaction must
ensure that a strategic investor's interest as a
vendor/customer/licensee doesn't cause it to vote against actions
that are in the best interest of the shareholders of the Company.
(iii) Standstill provisions. See Attachment 4 for an example of a
standstill provision.
(iv) No veto over a change of control.
(v) Duty of loyalty. Note that Section 122 of the Delaware General
Corporation Law allows a Delaware corporation to provide in its
charter for a limited waiver of the duty of loyalty. See
Attachment 5 for an example of such a waiver provision.
F. Employee Stock Incentives
1. Restricted Stock and Stock Options. Make sure that when restricted stock
or stock options are granted to employees, such grants are subject to
restrictions on transfer. See Attachment 6 for an example of such
restrictions.
2. Enhanced Equity. See Attachment 7 for an example of an Enhanced
Equity Plan and Attachment 8 for an example of an Enhanced Equity
Award.
3. LLC Profits Interests. See Attachment 9 for an example of an LLC Profits
Interests Plan and Attachment 10 for an example of an LLC Profits
Award.

Attachment I
[COMPANY NAME]
[Company Address]
Telephone ( ) ; Facsimile( )
August 10, 2004
CONFIDENTIAL PRIVATE PLACEMENT MEMORANDUM
SUMMARY OF THE OFFERING*
Offering: (the "Company"), is offering for sale,
solely to "accredited investors," as defined in Rule 501 of the 1933 Act, in a
transaction exempt from registration under Federal and state securities laws (the
"Offering") the following:
(i) Units of Membership Interests in the form of Class B Shares: In the
aggregate, 80,646 of the membership interest in the Company denominated as
Class B Shares in 22 Units, at a price of $50,000 per Unit. Each Unit will
consist of 3,665.69 Class B Shares, which represents a price of $13.64 per
share. Assuming the Offering is fully subscribed, each Unit will represent, as of
the closing of the Offering, a 0.51% membership interest in the Company on a
fully diluted, post-Offering basis.
The 80,646 Class B Shares being offered as Units in this Offering to the
Investors, the 100,000 Class B shares currently outstanding and the 500,000
Class A Shares held by the sole Class A Member prior to the Offering,
( .... "), are subject to
dilution (i) as the Company raises additional capital, as contemplated by the
Operating Agreement, subject to the preemptive rights of the Class B Members,
(ii) the issuance of up to 5,000 Class B Shares upon exercise of the Warrants,
(iii) the issuance of up to 29,326 Class B Shares upon conversion of the Notes',
and (iv) the issuance of incentive equity in the Company in the form of up to
50,000 Class C Shares in accordance with the Equity Incentive Plan. The Class
A Shares, the Class B Shares and the Class C Shares are referred to,
collectively, as the "Shares." The holders of the Class A Shares, the holders of
the Class B Shares and the holders of the Class C Shares are referred to,
respectively, as the "Class AMembers," the "Class B Members" and the "Class
C Members" and, together, the "Members" See "Principal Members and
Comparison of Consideration Paid," "Risk Factors" and the Operating
Agreement, Exhibit D.
(ii) Convertible Promissory Notes: Two convertible promissory notes are being
offered by the Company, each in the principal amount of up to $200,000 with
interest accruing at the rate of six percent (6%) per annum to each of
(_ _ .... _ and
" _ _"). The outstanding principal and interest on
The description of the terms of the Offering contained in this Summary is qualified in its entirety by the actual terms of the Offering
described elsewhere in this Memorandum, and the reader should carefully read and review such actual terms for a full and accurate
description of the Offering-
Assumes the conversion of only the aggregate outstanding principal amount of the Notes ($400,000), and excludes the conversion of any
accrued interest on such principal amount, which may also be converted, into Class B Shares.
2 currently owns 80,000 Class B Shares of the Company on a fully diluted basis. See "'rincipal Members and
Comparison of Consideration Paid."
LLC
Characteristics:
Accredited
Investors:
the Notes is convertible into that number of Class B Shares determined by
dividing (A) the aggregate amount of such unpaid principal and accrued unpaid
interest by (B) $13.64. The Class B Shares issued upon such conversion will be
subject to the same terms and conditions as the Class B Shares issued in the
Offering as provided in this Memorandum. At their option, the noteholders
may, at any time, convert all or any portion of the Notes into Class B Shares.
The Company will make an interest payment six months from the date on which
the respective Notes are issued and additional interest payments every six
months thereafter until the Notes are paid in full. The entire outstanding
principal and any remaining interest accrued thereon will be due and payable
twenty-four months from the date on which the Notes are issued. The Company
may prepay the Notes in whole or in part from time to time without penalty;
provided, however, that the Company will provide ten days notice of any such
prepayment to the noteholders and they may, at their option, convert all or any
portion of the Notes into Class B Shares prior to any such prepayment. The
Notes will become due and payable upon the closing of a sale or change of
control of the Company. The following are "Events of Default" with respect to
each of the Notes, the occurrence of any of any of which may, at the option of
the Note's holders, cause the Note to become immediately due and payable: (i)
the failure of the Company to observe or perform any covenant in the Note
which is not cured within 30 days after notice to the Company; (ii) the
Company's making of an assignment for the benefit of creditors; (iii) the
appointment of a trustee or receiver for the Company; (iv) certain events of
bankruptcy, insolvency or reorganization of the Company; or (v) the
Company's contesting of the Note's validity or enforceability. See the Note,
Exhibit B.
The Notes will be guaranteed by , the CEO. The
form of the guaranty is attached to the Memorandum as Exhibit C (the
"Guaranty"). The obligations under the Guaranty will be secured by a lien on
certain real property and improvements thereon owned by
There is no minimum offering and the Company plans to accept and deposit
subscriptions as received. In addition, the Offering is subject to increase above
$1,500,000 in the Company's sole discretion and the Company may accept the
sale of partial Units in its sole discretion.
The Company was formed pursuant to the Virginia Limited Liability Company
Act (the "Act"). A limited liability company (an "LLC") has characteristics of
both a corporation and a partnership. Like shareholders of a corporation,
members of an LLC generally have no personal liability for entity actions or
debts. A manager or board of managers, analogous to a director or board of
directors of a corporation, manages an LLC's officers and oversees its
operations. An operating agreement, similar to a partnership agreement or
corporate shareholders agreement, governs the relationships among the
members. The members of an LLC are taxed like partners in a partnership.
Investors should consult counsel and accountants for further explanation of an
LLC.
Securities will be sold only to persons and entities that represent in writing that
they are "accredited investors" (as defined in Rule 501 of Regulation D,
adopted under the 1933 Act). See "Investor Suitability."
Operating
Agreement:
Priority of Class B
Shares in
Distributions and
Dissolution:
Tax Distributions:
Uses of Proceeds:
The management of the Company and the rights of the holders of the Shares in
the Company, including without limitation allocations and distributions, voting
rights, and restrictions on transfer, which are summarized below, will be
governed by the Company's Second Amended and Restated Operating
Agreement, under which the Class B Shares offered hereby will be authorized
and pursuant to which the Company will have adopted its Equity Incentive Plan
consisting of up to 50,000 Class C Shares. See Operating Agreement, Exhibit
D.
Prior to making any distributions of available cash to holders of the Class A
Shares, the Class C Shares or any other shares of membership interest of the
Company, the Company will first make distributions of available cash to the
Class B Members until each Class B Member has received an amount equal to a
return of 6.0% per annum on the purchase price paid by such Class B Member
for his Class B Shares (the "Cumulative Class B Preferred Return"); provided
that, the Company may make Tax Distributions (as defined below) to Members
before distributing the Cumulative Class B Preferred Return to the Class B
Members. The purchase price per share paid for the currently outstanding Class
B Shares is $10 and the purchase price per share for Class B Shares issued in
this Offering is $13.64. Thereafter and until the dissolution of the Company,
distributions of available cash shall be made to the Members pro rata in
accordance with their respective Class A Shares, Class B Shares and Class C
Shares. Upon the dissolution of the Company, the net proceeds of such
dissolution will be applied first toward the satisfaction of all outstanding debts
and other obligations of the Company. Any remaining proceeds shall be
distributed to the Members in accordance with the allocation and distribution
terms of the Operating Agreement, which are designed to cause, to the extent
possible, distributions (i) to each Class B Member equal to 100% of the
purchase price paid by such Member for his, her or its Class B Shares plus any
remaining unpaid Cumulative Class B Preferred Return, and (ii) with respect to
any balance remaining, pro rata among the Members in accordance with their
respective holdings of Class A Shares, Class B Shares, and Class C Shares. See
the Operating Agreement, Exhibit D.
During the applicable tax year, the Company will make quarterly distributions
to each Member of an amount of cash equal to the product of the amount of the
taxable income that the Company has allocated to such Member in the period
relevant to the distribution times the sum of (i) the highest federal income tax
bracket applicable to individual taxpayers (or, if higher, corporate taxpayers)
plus (ii) an additional 6% for state income taxes (the "Tax Distribution"),
provided that such Tax Distributions by the Company do not cause the
Company to violate any applicable law or the terms of any existing credit
facility of the Company. See Operating Agreement, Exhibit D.
The Company will receive all of the proceeds from the sale of the Securities and
will bear all expenses incurred in making the Offering. The proceeds, assuming
$1,500,000 is raised from the Offering, will be used to fund (i) payment of
accounts payable and working capital of $1,475,000 and (ii) professional fees
and other expenses incurred in connection with this Offering of $25,000. To
the extent less than $1,500,000 is raised (there is no minimum offering) there
will be less funds available for working capital. The use of proceeds described
Calls and Puts on
the Class B
Shares:
herein is subject to change in the Company's sole discretion. See "Estimated
Uses of Proceed," the Business Plan, Exhibit A and the Balance Sheet, Exhibit
K.
Call Right. At any time after July 15, 2007, upon 60 days prior written notice
to Class B Members, the Company may redeem all, but not less than all, of the
Class B Shares, and any other Company equity or rights thereto held by Class
B Members from subsequent financings, at a price equal to the greater of (i)
three times the original purchase price plus any unpaid Cumulative Class B
Preferred Return on the Class B Shares or (ii) the fair market value based on an
independent valuation of the Company without any reduction for minority
interest or lack of marketability discounts (the "Redemption Price"). The
Company will redeem one-third of such Class B Shares (and other Company
equity or rights thereto) within 12 months of such notice; one-third of such
Class B Shares (and other Company equity or rights thereto) within 24 months
of such notice; and one-third of such Class B Shares (or other Company equity
or rights thereto) within 36 months of such notice, but in no event shall the
Company be required to redeem more than one-third of the Class B Shares (or
other Company equity or rights thereto) in any twelve-month period.
Purchase Price Protection. For a period of three years from the date of such
redemption of Class B Shares by the Company, in the event of any sale or
change of control of the Company in which the consideration per Share
received by the Company or its Members with respect to each such Share is
greater than the Redemption Price, each Class B Member from whom Class B
Shares were redeemed by the Company shall receive an additional payment to
the extent of any such excess over the Redemption Price; provided, however,
this provision shall only apply for as long as retains
voting control.
Put Right. At any time after July 15, 2007, upon 60 days prior written notice
to the Company, all but not less than all, of the Class B Shares shall be
redeemed by the Company at the election of the holders of 66.67% of the Class
B Shares at a price equal to the original purchase price per Share plus any
unpaid Cumulative Class B Preferred Return. The Company will redeem one-
third of such Class B Shares within 12 months of such notice; one-third of
such Class B Shares within 24 months of such notice; and one-third of such
Class B Shares within 36 months of such notice, but in no event shall the
Company be required to redeem more than one-third of Class B Shares in any
twelve-month period.
To the extent that funds of the Company legally available for redemption are
insufficient to redeem all Class B Shares held by each Class B Member, those
funds legally available for redemption will be used to redeem the maximum
number of Class B Shares, to be redeemed ratably, in proportion to the full
amounts to which they would otherwise be entitled, among the Class B
Members- The remainder of the redemption price shall be paid pursuant to a
promissory note, bearing 6% interest per annum, compounded quarterly, due
and payable on the later to occur of (i) such time thereafter when additional
funds of the Company are legally available for the redemption of such Class B
Shares or (ii) one year from the date on which the Company has become
obligated to redeem such Class B shares; provided, however, the Company
may elect to redeem such remaining Class B Shares at any time without
penalty, premium or additional interest once additional funds of the Company
become legally available to redeem such Class B Shares. See Operating
Agreement, Exhibit D.
Restrictions on Securities Law. The Securities will not be registered under the 1933 Act, or the
Transfer: securities laws of any state, and may not be resold without such registration or
exemptions from registration.
Right of First Refusal Under the terms of the Operating Agreement, the transfer
of any Shares (subject to certain exceptions) will be subject to a right of first
refusal exercisable by the Company. Prior to any transfer or proposed transfer of
the Shares (other than a transfer subject to the forced sale option described
below and other permitted exceptions provided in the Operating Agreement),
one or more transferring Members (the "Transferring Member") must give
written notice to the Company of such proposed transfer. Upon receipt of such
notice, the Company shall have the right for a period of 30 days to accept the
Transferring Member's offer to sell his, her or its Shares. If the Company fails
to exercise its right to purchase the Shares during such period, it shall be
deemed to have waived its rights to purchase such Shares and Seller may make
a bona fide transfer to the purchaser stated in its notice to the Company. See
the Operating Agreement, Exhibit D.
Participation Right. If (i) a Transferring Member proposes to sell in aggregate
greater than 50% of the total of the then issued and outstanding Shares of the
Company to a bona fide third-party purchaser, and (ii) the Company has not
exercised its right of first refusal under the Operating Agreement, the Members
other than the Transferring Member ("Remaining Members") may elect to
include their Shares in the sale at the same price and on the same terms as those
proposed by the Transferring Member to the proposed purchaser. The
Remaining Members shall, within 15 days of receiving notice from the
Transferring Member of the proposed sale, be entitled to sell all or any part of
their Shares that is not in excess of the product obtained by multiplying (A) the
aggregate number of Shares set forth in the notice by (B) a fraction, the
numerator of which is the number of Shares owned by such Remaining
Members divided by the total number of Shares owned by all selling Members.
See the Operating Agreement, Exhibit D.
Forced Sale Option. If (i) a Transferring Member proposes to sell in aggregate
greater than 50% of the total of the then issued and outstanding Shares to a bona
fide third-party purchaser and (ii) the Company has not exercised its right of
first refusal under the Operating Agreement, then the Transferring Member may
require the other Members to sell their Shares to the bona fide third-party
purchaser on the same terms proposed for such sale. See Operating Agreement,
Exhibit D.
Future Issuances: If the Company proposes to issue for cash additional Shares (other than Class C
Incentive Shares issued pursuant to the Company's Equity Incentive Plan or
Shares under certain other exceptions) or rights, warrants, options or convertible
securities to acquire Shares, each Class B Member shall have the right (the
"Preemptive Right") to maintain his, her or its percentage ownership of the
Company's outstanding Shares (calculated on a fully diluted basis immediately
prior to such issuance) by purchasing a portion of such issuance pro rata for his,
her or its percentage ownership of the Company, provided that such purchase
Interests and
Voting Rights:
Conversion to C-
Corporation:
Powers/Duties of
Board and
Officers:
does not require registration under Federal or state securities laws. See
Operating Agreement, Exhibit D. Pursuant to the Preemptive Right, the
Company's current Class B Members have been given the opportunity to
purchase additional Class B Shares in this Offering. The current Class B
Members have not yet indicated whether they will exercise this right.
Assuming 22 Units and both Notes are sold in the Offering, each Unit will have,
as of the closing of the Offering, 0.51% of the voting rights of the Company on
a fully diluted basis, subject to the terms of the Operating Agreement. The
Class A Members and the Class B Members will vote together on all matters;
provided that the approval of Class B Members holding 66 2/3% of all Class B
Shares, voting as a separate class, shall be required for the following actions: (i)
any amendment to the Company's Operating Agreement that affects the
powers, preferences, participation or rights of the Class B Shares and (ii)
entering into any merger, share exchange, business combination or
consolidation with any other entity; sale of all or substantially all of the assets
of the Company; acquisition of all or substantially all of the assets of another
entity; or liquidation of the Company. Notwithstanding the above, upon the
approval of the Company's Board of Managers and the affirmative vote of any
Member or Members holding in the aggregate greater than 50% of all
outstanding Shares of the Company of a transaction involving a sale of the
Company's assets or a change of control, each remaining Member shall agree to
vote his, her or its Shares in favor of such transaction. The Class C Members
shall have no voting rights under the Operating Agreement. See "Principal
Members and Comparison of Consideration Paid, " "Risk Factors" and
Operating Agreement, Exhibit D.
Pursuant to the Operating Agreement, the holders of Class A Shares and Class
B Shares outstanding, voting together as a single class, may at any time cause
the Company and its Members to convert from a limited liability company to
"C corporation'"-i.e., a corporation formed pursuant to Subehapter C of Chapter
1 of Subtitle A of the Internal Revenue Code (a "Conversion"). In such
transaction, the holders of Class B Shares will receive in exchange for their
Class B Shares a number of preferred shares in the successor corporation
("Successor") ranking in priority in liquidation to the common stock of the
Successor that the holders of Class A Shares will receive and will receive a 6%
per annum cumulative dividend, owns all of the Class A
Shares and it is anticipated that it will own in excess of a majority of Shares of
the Company entitled to vote for the foreseeable future (including after giving
effect to this Offering), thereby enabling it to cause a Conversion. See
Operating Agreement, Exhibit D.
Board of Managers. The Company's Board of Managers (the "Board"), not to
exceed five managers, has complete and exclusive authority over the
management of the Company's business and affairs, subject to the delegation of
authority to its officers. The Board currently consists of one manager,
, and it is anticipated that he will serve as the only
manager on the Company's Board for the foreseeable future. See Operating
Agreement, Exhibit D.
Officers. is the Company's President, Chief Executive
Officer and Secretary. is the Company's Vice President
of Finance, is Vice President of Operations, and
6
is Vice President of Sales and Marketing.
Board Observer
Rights:
Exit Strategy:
Plan of
Distribution:
Tax Treatment of
Members:
Capitalization of
the Company:
Equity Incentive
Plan:
Business Plan:
Payment of
Pursuant to its Subscription Agreement (See Exhibit H) for the $500,000 Note
(See the __ Note, Exhibit I) owed to it by the Company,
., has Board Observer Rights.
The exit opportunities for Investors subscribing for Units include (i) a sale of
their Class B Shares, including as a result of the "call and put rights," "forced
sale option" and the "participation right" (as each is described, respectively, in
the paragraphs captioned "Calls and Puts on the Class B Shares," "Forced Sale
Option" and "Participation Right" above) and (ii) the receipt of proceeds from a
Terminating Capital Transaction (as defined in the Operating Agreement)
which includes, among other things, the sale, exchange or other disposition of
all or substantially all of the assets of the Company (except pursuant to a
Conversion) in connection with which or as a result of which the Board
approves the dissolution or liquidation of the Company. See Operating
Agreement, Exhibit D.
All offers and sales of the Securities will be made by the Company's President
and Chief Executive Officer, and
, Vice President of Finance, both employees of the
Company and neither of whom are receiving any compensation in connection
with the offer and sale of the Securities.
The Company has been structured so as to be deemed a partnership for federal
income tax purposes, unless and until the Conversion. Accordingly, the
Company's profit and loss (and all items of income, gain, loss and credit) will
be reportable by the Members, whether or not they receive cash distributions of
such income. INVESTORS SHOULD CONSULT THEIR TAX ADVISORS
BEFORE ACQUIRING MEMBERSHIP INTEREST IN THE COMPANY. See
LIMITED LIABILITY COMPANY TAX CONSIDERATIONS.
Shares Issued and Outstanding, Post-Offering. Assuming the Offering is fully
subscribed, upon the closing of the Offering the Company will have issued and
outstanding: (i) 500,000 Class A Shares and (ii) 180,646 Class B Shares.
Further, the Company will have issued and outstanding warrants exercisable
for up to 5,000 Class B Shares and the Notes, the aggregate principal amount
of both of which is convertible into up to 29,326 Class B Shares. See
"Principal Members and Comparison of Consideration Paid, " "Risk Factors"
and the Operating Agreement, Exhibit D.
Any grant of Class C Shares under the Company's Equity Incentive Plan shall
vest over a three-year period, unless the Board determines otherwise in its sole
discretion prior to the grant, including, without limitation, to shorten or lengthen
the period over which any grant of Class C Shares shall vest or that any such
grant of Class C Shares will vest immediately. The transfer of any such Class C
Shares shall be subject to a right of first refusal exercisable by the Company.
See Operating Agreement, Exhibit D.
See BUSINESS PLAN, Exhibit A.
The purchase price of the Securities shall be payable by check made payable to
Purchase Price
and Conditions
Precedent to
Closing:
Closing of the
Offering:
Financial
Information:
Offering
Expenses:
.. and delivered with the appropriate fully executed
subscription agreement with an investor questionnaire, a Form W-9 and an
Instrument of Accession to the Operating Agreement. See "Subscription
Procedures " and the Subscription Agreements, Exhibits HI -H2.
The Offering will close on or before September 30, 2004, subject to extension
(but not beyond October 31, 2004) by the Company.
Annual unaudited financial statements will be provided to Members within 120
days after the end of the Company's fiscal year for each fiscal year. Quarterly
unaudited financial statements will be provided to Members within 21 days after
the end of each quarter. The Company's annual budget and business plan will
be provided to Class A Members and Class B Members within 30 days of the
beginning of the Company's fiscal year. All Members will have standard
inspection rights. See Operating Agreement, Exhibit D.
Counsel to the Company will draft documents in connection with the Offering
at Company expense.
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CONFIDENTIAL PRIVATE PLACEMENT MEMORANDUM
SUMMARY OF THE OFFERING*
1. Type of Security:
2. Offering:
3. Gross Proceeds:
Class A Common Stock: 556,250 shares of Class A Common
Stock
Class B Common Stock: 500,000 shares of Class B Common
Stock.
See the First Amended and Restated Articles of Incorporation,
Exhibit E.
Class A Common Stock: 22.25 Class A Units at a price of
$25,000 per Class A Unit, each Class A Unit consisting of
25,000 shares of Class A Common Stock at $1.00 per share. See
the Schedule of Offerees, Units and Form of Consideration,
Exhibit B.
Class B Common Stock: 20 Class B Units at a price of $25,000
per Class B Unit, each Class B Unit consisting of 25,000 shares
of Class B Common Stock at $1.00 per share.
There is no minimum number of Units to be sold in this
Offering. Subscriptions for all Units will be accepted at the
discretion of the Company and, upon acceptance, the Company
will cash any subscription checks. The Company reserves the
right to sell partial Units. The permission of the Company must
be obtained to subscribe for less than one (1) Unit.
$1,056,250 (assuming the sale of all Units). This amount
includes (i) the conversion into shares of Class A Common Stock
of a convertible promissory note dated May 25, 2004, in the
principle amount of $50,000 held by
(_ _ ._ ") (excluding the conversion of any
accrued interest on the principal amount of such note), a copy of
which is attached hereto as Exhibit C (the
_ 
__ "); and (ii) the conversion into shares
The description of the terms of the Offering contained in this Summary is qualified in its entirety by the actual terms of the Offering
described elsewhere in this Memorandum, and the reader should carefully read and review such actual terms for a full and accurate
description of the Offering.
4. Dividends and Liquidation:
5. Voting:
6. Preferred Stock:
of Class B Common Stock of a promissory note, dated June 1,
2003, in the principal amount of $50,561.97 held by
__ (". ), (excluding the
conversion of any accrued interest on the principal amount of
such note) a copy of which is attached hereto as Exhibit D (the
Subject to the rights of any future holders of preferred stock of
the Company, the holders of the Stock will have rights to receive
dividends and other distributions if and when the same are
declared by the Board of Directors and paid by the Company.
However, the Company does not anticipate paying dividends in
the foreseeable future.
The holders of the Stock will share equally on a share-by-share
basis in payments made in connection with a liquidation of the
Company, subject to the liquidation rights of future holders of
preferred stock of the Company. See the First Amended and
Restated Articles of Incorporation, Exhibit E.
The Class B Common Stock shall vote together with the Class A
Common Stock as a single class on all actions to be taken by the
stockholders of the Company, other than for the election of the
board of directors. The holders of Class A Common Stock have
the sole and exclusive power to vote for the election of directors
subject to any rights of future holders of preferred stock of the
Company. Each Investor subscribing for Class A Units is
required to become a party to the Company's Voting Agreement,
dated June 27, 2003 and effective upon the Closing Date of the
Offering, governing the election of the Company's directors by
the holders of Class A Common Stock (the "Voting
Agreement"). Pursuant to the terms and conditions of the Voting
Agreement, the holders of Class A Common Stock agree to elect
as directors of the Company: (i)
('" "), (ii)
(_ _ ."), and (iii) for as long as he is CEO of
the Company, ("_").
See the First Amended and Restated Articles of Incorporation,
Exhibit E the First Amended and Restated Bylaws, Exhibit F
"Principal Shareholders, Comparison of Consideration Paid and
Dilution," "Risk Factors" and the Voting Agreement, Exhibit G.
The Company has authorized 1,000,000 shares of preferred
stock, no par value (the "Preferred Stock"). The Board of
Directors of the Company is authorized to issue Preferred Stock
in one or more series, to fix the number of shares in each series,
and to determine the designations and preferences, limitations
and relative rights of each series. The Board of Directors may
also determine the number of shares constituting such series and
the designation of any such series, dividend rates, terms of
redemption, liquidation preferences, sinking fund requirements,
7. Use of Proceeds:
8. Plan of Distribution:
9. Restrictions on Transfer:
conversion rights, voting rights and whether the Preferred Stock
can be issued as a shared dividend with respect to another class
or series of shares, all without any vote or action on the part of
the holders of Stock. The Board of Directors has no current
intention to issue Preferred Stock, but Preferred Stock may be
used in the future for equity financing purposes. See the First
Amended and Restated Articles of Incorporation, Exhibit E.
The Company will receive all of the proceeds from the sale of
the Units and will bear all expenses incurred in making the
Offering. The proceeds, assuming $1,056,250 is raised, will be
used to fund (i) professional fees and expenses incurred by the
Company as of the date of this Memorandum in the amount of
$86,000, (ii) professional fees and expenses incurred in
connection with this Offering (consisting of approximately
$20,000 in offering expenses) and (iii) the acquisition and
development of the "Project Software" estimated at $250,000
and (iv) working capital. This projected use of proceeds is
subject to change by the Company's directors and officers as the
needs of the Company may require. See "Use of Proceeds."
All offers and sales of the Units will be made only by the
Company's CEO. No other person is authorized to make
solicitations of potential investors regarding offers and sales of
the Units. No broker-dealers are or will be participating in this
Offering and no sales commissions will be paid to any individual
in connection with the offering or sale of the Units.
The Units and the underlying Stock will not be registered under
the 1933 Act, or the securities laws of any state, and may not be
resold without such registration or exemptions from registration.
In addition, each Investor will be subject to the restrictions on
transfer set forth in the Company's Stockholders Agreement
dated February 20, 2002, as amended (the "Stockholders
Agreement"). Under the terms of the Stockholders Agreement,
transfer of the Shares will be subject to a right of first refusal
exercisable first by the Company, and, second, by the holders of
the Class A Common Stock. Prior to any transfer or proposed
transfer of Shares, the transferring shareholder (the "Seller") is
required to give written notice to the Company and to the holders
of Class A Common Stock of such proposed transfer. If the right
of first refusal is not exercised and one or more Sellers proposes
to sell more than 50% of the outstanding shares, the remaining
shareholders will have a participation right to include a
proportionate amount of their shares in the transaction. If the
participation right applies and is not exercised, the Sellers will
have a right to require the remaining shareholders to participate
in the transaction on a proportionate basis. The certificates for
Stock will be legended to reflect these restrictions. See
"Restrictions on Transfer" and the Stockholders Agreement,
Exhibit H.
10. Capital Stock: Authorized Shares: The Company's authorized capital stock
currently consists of 24,000,000 shares of Common Stock, of
which 6,000,000 are shares of Class A Common Stock and
18,000,000 are shares of Class B Common Stock and 1,000,000
shares of Preferred Stock, all of which are authorized but
undesignated and unissued. The rights and preferences of one or
more classes or series of such undesignated Preferred Stock may
be designated by the Board of Directors without the requirement
of shareholder approval.
Outstanding and Reserved Shares: The Company's issued and
outstanding and reserved shares consist of the following:
Class A Common Stock: 1,396,713 shares of Class A
Common Stock outstanding held by 6 shareholders.
556,250 shares of Class A Common Stock are available
for issuance in the Offering, which will represent
28.25% of the issued and outstanding shares of Class A
Common Stock. 800,000 shares of Class A Common
Stock have been reserved for issuance pursuant to the
Company's 2003 Stock Incentive Plan, under which
options exercisable for 637,358 shares of Class A
Common Stock have been granted to Company officers
(rights to 297,358 shares of which have vested). As of
the date of this Memorandum, the Company has issued
the Croker Note convertible into 50,000 shares of Class
A Common Stock (excluding the conversion of any
accrued interest on the principal balance into shares of
Class A Common Stock) at the option of Croker
pursuant to this Offering
Class B Common Stolc. 587,500 shares of Class B
Common Stock outstanding held by 17 shareholders.
500,000 shares of Class B Common Stock are available
for issuance in the Offering, which will represent
54.02% of the issued and outstanding shares of Class B
Common Stock. 300,000 shares of Class B Common
Stock have been reserved for issuance pursuant to the
Company's 2002 Stock Incentive Plan, under which no
options exercisable for 100,000 shares of Class B
Common Stock have been granted (rights to none of
which have vested). As of the date of this
Memorandum, the Company has agreed to convert the
USS Note in the principal amount of $50,561.97 into
50,562 shares of Class B Common Stock (excluding the
conversion of any accrued interest on the principal
balance into shares of Class B Common Stock) pursuant
to this Offering.
11. Ilex Acquisition:
12. Financial Statements:
13. Closing of the Offering:
14. Payment of Purchase Price:
15. Business of the Company:
16. Tax Matters:
See the First Amended and Restated Articles of Incorporation,
Exhibit E, "Principal Shareholders, Comparison of
Consideration Paid and Dilution" "Management
Compensation," the 2002 Stock Incentive Plan and the 2003
Stock Incentive Plan, Exhibits L and M, respectively, for
additional details regarding outstanding and reserved Stock.
On April 30, 2004, the Company entered into a non-binding
letter-of-intent agreement with
( __.... ), and its shareholders,
.) for the
acquisition of Ilex, a construction company providing high-end
new construction and remodeling services (the
.. "). Pursuant to the terms and conditions
of the , and subject to the Company
obtaining acceptable financing, the parties intend to enter into a
definitive agreement and close on the transaction no later than
October 31, 2004, subject to extension under certain conditions.
A copy of the is attached hereto as
Exhibit I.
Annual unaudited financial statements will be provided to
shareholders within 90 days after the end of the Company's
December 31 fiscal year for each fiscal year.
The Offering will close on or before August 31, 2004, subject to
extension at the discretion of the Company to a date not later
than October 29, 2004. See "Subscription Procedures," the
Subscription Agreement for Class A Units, Exhibit N and the
Subscription Agreement for Class B Units, Exhibit 0.
The purchase price of the Units shall be payable in the form
specified on Exhibit B. Checks should be made payable to
.. The purchase price for the
Units shall be delivered with the appropriate fully executed
Subscription Agreement, a completed Investor Questionnaire,
executed Instrument of Joinder to the Stockholders Agreement,
and a completed Form W-9- Offerees subscribing for Class A
Units shall also deliver an executed Instrument of Joinder to the
Voting Agreement. See "Subscription Procedures" and the
Schedule of Offerees, Units and Form of Consideration, Exhibit
B.
See the Business Plan, Exhibit A.
EACH INVESTOR IS CAUTIONED THAT HE, SHE OR
IT MUST, EITHER DIRECTLY OR THROUGH HIS, HER
OR ITS ADVISORS, SATISFY HIMSELF, HERSELF OR
ITSELF AS TO TAX, ECONOMIC, LIQUIDITY, RISK
AND OTHER MATTERS WHICH MIGHT INFLUENCE
HIS, HER OR ITS DECISION TO MAKE AN
INVESTMENT IN THE COMPANY.
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MEMORANDUM OF TERMS
FOR PRIVATE PLACEMENT OF
SERIES PREFERRED STOCK OF
[Name of Company]
[Date]
This memorandum summarizes the principal terms of the -round venture
capital financing of [Name of Company]. This memorandum is for discussion purposes only
and[, except as set forth in the "Publicity" and "No Shop" provisions,] is not intended to be
construed as a binding agreement. The completion of the transactions contemplated by this
memorandum will be subject to, among other things, satisfactory completion of financial and legal
due diligence by the investors, as well as the completion of final documents acceptable to the
investors and [Name of Company].
Offering Terms
Issuer:
Securities to be issued:'
[Name of Company], a [Delaware/California]
corporation (the "Company").
[Number of Shares] of Series __ Preferred Stock.
[Of the Series Preferred Stock, shares
will be issued to Investor ("Investor") and
shares will be issued to . [At Investor's
discretion, shares will be issued to
[experienced investors in early-stage
investing/strategic partners] mutually acceptable to
Investor and the Company.]
I Companies typically sell Preferred Stock to investors. These shares of Preferred Stock typically contain
liquidation preferences and superior voting rights over stock issued to the Founders. These provisions help justify a
higher per share stock price for Preferred Stock and allows companies to grant stock options at the lower Common
Stock price without adverse tax consequences for the employee and without adverse accounting consequences for the
company-
[Warrants to be issued] 2
Aggregate Proceeds to the Company: $ [,including $ from the
conversion of principal [and interest] on bridge
notes].
[Staged investment?/ Milestones?] 3
Use of Proceeds: The proceeds from the financing will be used for
working capital and general corporate purposes.
$_ per share (based on the capitalization of the
Company set forth opposite the heading "Post-
Closing Capitalization" below). 4
Price:
Expected Closing Date:
Investors:
Terms of Series
One or about
[Multiple Closings?]
Entities managed by Investor Partners [, and other
mutually agreed investors] (hereinafter referred to as
the "Investors"). [Others?]
Preferred Stock
Dividends:5 Annual $ _ per share dividend on the Series
Preferred Stock, payable when and if declared by
Board; dividends are [not] cumulative.6 No
dividends will be declared or paid on the Common
Stock unless and until a like dividend has been
declared and paid on the Series __ Preferred Stock.
2 In certain situations as part of the valuation discussion, the parties may decide that warrant coverage should
be granted to the Investors. The warrants can be for Common Stock or Preferred Stock.
3 Typically, financings are not done with a staged investment or with milestones, in part because it is difficult
to agree upon appropriate milestones. Instead, an appropriate valuation is established to reflect future uncertainties.
4 It is important to tie the per share price to the capitalization of the Company. This helps ensure that we will
receive X% of the Company at the Closing regardless of any outstanding shares or warrants "discovered" between
the signing of this Term Sheet and the Closing.
5 Most investors expect that the Company will not pay dividends. If a dividend is to be paid or if dividends
accrue, a 6% to 8% dividend typically is paid on the Preferred Stock before any dividend are paid on the Common
Stock. Sometimes, it is possible to negotiate a dividend that is cumulative, which means that it accrues from year to
year until it is paid.
6 In follow-on financing rounds, we should specify whether we will be senior to or pari passu with a prior
series of Preferred Stock.
In the event of a liquidation, dissolution or winding-
up:
[Alternative I (full participating Preferred Stock)
First pay the original purchase price [plus premium?]
plus accrued dividends on each share of Series __
Preferred Stock. Thereafter, Series Preferred
Stock participates with Common Stock on an as-
converted basis.]
[Alternative 2 (cap on Preferred Stock participation
rights) - First pay the original purchase price [plus
premium?] plus accrued dividends on each share of
Series Preferred Stock. [Thereafter, Series
Preferred Stock participates with Common Stock on
an as-converted basis [until the holders of Series
Preferred Stock receive an aggregate of [3-5]X.]]
[Alternative 3 (In certain circumstances, the
Founders may negotiate a liquidation preference for
the Common Stock. This is less typical and it allows
Common Stock to receive a preference after an
initial payment to Preferred Stock but before
Preferred Stock fully participates) - First pay the
original purchase price [plus premium?] plus accrued
dividends on each share of Preferred Stock [then
$ _ on Common Stock]. Thereafter Series
Preferred Stock and Common Stock share on as-
converted basis.]
[Alternative 4 (non-participating Preferred Stock) -
First pay the original purchase price [plus premium?]
plus accrued dividends on each share of Series
Preferred Stock. The balance to holders of Common
Stock.]8
7 This provision gives investors the right to receive their money back before the Founders or other
shareholders get any funds. Four of the most common alternatives are listed. The difference between the
alternatives is whether investors will get any additional return beyond getting their money back. In addition to
selecting one of these alternatives, in follow-on financing rounds, we should specify whether we will be senior to or
pari passu with a prior series of Preferred Stock.
8 If we select this alternative, we will have to convert our Preferred Stock into Common Stock to participate
in any gain on our investment. In effect, after we receive our money back, all gains will be allocated to the Founders
until they catch-up to us. For example, we may pay $5 per share and the Founders may have paid $0.01 per share. If
a liquidation event were to occur, we would get the first $5 per share. Then the Founders get the next $5 (unless we
convert into Common Stock). In this hypothetical, there would be an obvious economic incentive to convert.
Liquidation Preference: 7
A merger, reorganization or other transactions in
which shareholders of the Company do not own a
majority of the outstanding shares of the surviving
corporation will be treated as a liquidation event,
thereby triggering the liquidation payment. 9
Redemption:' 0  [Alternative I (redemption in one lump sum) - Series
Preferred Stock redeemable at the election of
holders [of [66-2/3rds) of the outstanding Series
Preferred Stock] on or after at a
price equal to the original purchase price [plus
accrued dividends] [plus % per year] or as soon
thereafter as legally permissible.]
[Alternative 2 (redemption in three tranches) - Series
Preferred Stock redeemable at the election of
holders [of [66-2/3rds] of the outstanding Series __
Preferred Stock] at a price equal to the original
purchase price [plus accrued dividends] [plus %
per year], to the extent of 1/3 of the shares of Series
Preferred Stock on the L ], [ j and
[jI anniversary dates of the Closing of the
financing or as soon thereafter as legally permissible
[but in no event will more than 1/3 of the outstanding
shares of Series Preferred Stock (plus 1/3 of the
aggregate accrued dividends) be redeemed in any
twelve month period.]
To the extent that the Company's available cash flow
does not permit such redemption, the remainder shall
be paid in the form of a one-year note to each
unredeemed holder of Series Preferred Stock
bearing [8]% interest per annum, compounded
quarterly, and the holders of a majority of the Series
Preferred Stock shall be entitled to elect a
majority of the Company's Board of Directors until
such amounts are paid in full."
9 This relatively standard definition clarifies the treatment in a merger, reorganization or similar transaction.
Note that typical Preferred Stock includes a standard protective provision that allows the investors to block a merger.
0 We sometimes request this redemption provision, which allows us to force the Company to redeem our
shares at cost plus a small guaranteed rate of return. In practice, redemption provisions are not often used; however,
they do provide a form of exit and some possible leverage over the Company.
I I This default provision could be construed as a harsh penalty and is often resisted by companies.
[Alternative 3-No other capital stock of the
Company is redeemable prior to the Series __
Preferred Stock without the prior written consent of
holders of a [66-2/3rds/majority] of the Series
Preferred Stock.]
[Alternative 4- The Preferred Stock will not be
redeemable].]
Conversion: Series Preferred Stock convertible into one share
of Common Stock (subject to antidilution
adjustment) at any time at the option of the holder.
Series __ Preferred Stock automatically converts
into Common Stock upon (i) the election of [66-
2/3rds] of the outstanding shares of Series __
Preferred Stock or (ii) the consummation of
underwritten public offering with a price of $[3-5
times cost] 12 and aggregate proceeds in excess of
$10-20,000,000] (a "Qualified Public Offering").' 3
Antidilution Adjustments: [Conversion ratio for Series Preferred Stock
adjusted on [ratchet' 4/[broad or narrow] t weighted
average] basis in the event of a dilutive issuance [so
12 We should estimate the minimum return we will want before the Company goes public (i.e., we should
ensure that we choose a number so that the Company will be a success before conversion occurs). For example, if
you believe that the Company should not go public below a $300 million valuation and the valuation at the Preferred
Stock financing is $75 million, you would establish a 4X cost on a per share basis.
13 This provision provides somewhat less protection in that most reputable banks will not underwrite an IPO
with less than $ million in aggregate proceeds.
14 A "full ratchet" antidilution provision is the most favorable to investors but until recently, has been difficult
to negotiate. If we have "full ratchet" protection, if the Company sells stock at a lower price per share in a
subsequent round, our conversion-to-Common Stock price will adjust so that we receive the full benefit of the lower
price. For example, assume we had invested at $2 per share with a conversion price is $2. This means that we will
receive 1 share of Common Stock for each share of Preferred Stock when we convert. If the Company later sells
stock at $1 per share, our conversion price will adjust to $1. This means that we will receive 2 shares of Common
Stock for each share of Preferred Stock when we convert. This may seem harsh to the Company because the
conversion price will adjust regardless of how many shares it sells.
15 Until recently weighted average was the most typical antidilution protection. It adjusts our conversion ratio
based on a formula that takes into account the lower price per share in the "down round" and the number of shares
actually sold in the "down round." The broad-based weighted average formula is less favorable to investors because
it takes into account unexercised options and outstanding convertible notes and warrants. This means that the effect
of the issuance of shares in the "down round" is diluted or spread over a "broader base." The less typical narrow-
based weighted average formula does not take into account unexercised options and outstanding convertible notes
and warrants, and therefore is more favorable to investors.
Voting Rights: 18
long as investor purchases full pro rata share of
dilutive issuance ("pay to play") 16 ]. "Dilutive
issuance" shall not include the sale of shares
of Common Stock reserved for employees [and the
issuance of warrants to purchase Common Stock in
connection with bank lines of credit, equipment lease
transactions and real estate transactions.]' 7
Proportional adjustments for stock splits and stock
dividends.
Votes on an as-converted basis, but also has
[class/series] vote as provided by law and on (i) the
creation of any senior or pan passu security, [(ii)
payment of dividends on [Common Stock/on any
class of Stock]], [(iii) any redemptions or
repurchases of Common Stock or Preferred Stock
except for purchases at cost upon termination of
employment], (iv) any merger, acquisition,
recapitalization, reorganization or sale of all or
substantially all of the assets of the Company, (v) an
increase or decrease in the number of authorized
shares of [Series I Preferred Stock or Common
Stock, (iv) any [adverse] change to the rights,
preferences, and privileges of the Series
Preferred, [(vii) any IRC Section 305 transaction]' 9,
[(viii) an increase or decrease in the size of the Board
of Directors], [(ix) [material] amendments or repeal
of any provision of the Company's Charter or
Bylaws], [(x) changes the nature of the company's
business] and [(xi)] authorization of any amount of
indebtedness in excess of $_ .]20
[other special concerns?]
16 A "pay to play" provision is not typical and particularly rare in today's investor's market. This provision
requests us to buy our pro-rata share of any subsequent down-rounds to receive the benefit of price-protection.
17 These are typical carve-outs. If we are worried about being diluted, we can limit the issuance to 1% of the
Company or require the directors elected by the Series __ Preferred Stock to vote in favor of the transaction.
Is We should pay particular attention to the voting thresholds to ensure that we can control the series of
Preferred Stock. If not, we should consider a Voting Agreement.
19 A Section 305 Transaction refers to certain distributions of stock by a company to its shareholders.
20 The last two provisions can be particularly onerous.
Terms of Preferred Stock Purchase
Agreement
Representations and Warranties:
Conditions to Closing:
Assignment of Inventions and
Confidentiality Agreement:
[If outside of California and in a state
where these agreements are
enforceable - Non-Competition:]
Expenses:
Standard representations and warranties by the
Company. [Representations and warranties by
Founders regarding [technology ownership, etc].]21
Standard conditions to Closing, which shall include,
among other things, satisfactory completion of
financial and legal due diligence, qualification of the
shares under applicable Blue Sky laws, the filing of a
Certificate of Incorporation establishing the rights
and preferences of the Series __ Preferred Stock
and an opinion of counsel to the Company.
All employees and consultants shall enter into
Company's standard form inventions and proprietary
information agreement in form and substance
acceptable to the Investors.
and will each enter into a non-
competition agreement in a form acceptable to the
Investors.]
Counsel to the Company [Company/Investors] will
draft documents. The Company shall pay reasonable
fees [, not to exceed $ ,] and expenses of
Investors' counsel.
Terms of Investor Rights Agreement
Registration Rights:22 (a) Demand Rights. Beginning on the earlier of [3-5
years from Closing], or [three/six] 23, months after the
Company's initial public offering ("IPO"), [1-2]
demand registrations [for underwritten public
offerings] upon initiation by holders of at least [30]%
21 In early stage fmancings and especially in cases where the Founders have transferred technology to the
Company, we should get the Founders to stand behind the representations and warranties.
22 In follow-on financing rounds, we should discuss whether we should have registration rights separate and
independent from those granted to other shareholders. If we are lumped in with other shareholders, we need to make
sure that the other shareholders can't use up all of the demand registration rights and that we have sufficient shares to
make a demand on our own (or with a like-minded investor).
23 This is typically six months because the underwriters of the Company's IPO will want us to agree to lock-up
our shares for 180 days after the IPO.
of outstanding Series Preferred Stock (or
Common Stock issuable upon conversion of the
Series Preferred Stock or any combination
thereof) for aggregate proceeds in excess of
$ . Expenses paid by Company, including
expenses of one counsel for the selling shareholders.
(b) Piggyback Rights. Investors in Series
Preferred Stock will have [unlimited] piggyback
registration rights subject to pro rata cutback at the
underwriter's discretion. Full cutback upon the IPO;
[30% minimum inclusion thereafter]. Investors will
not be subject to cutback unless all other selling
shareholders are excluded from registration.
Expenses paid by Company, including expenses of
one counsel for the selling shareholders.
24
(c) S-3 Rights. [Unlimited] S-3 Registrations of at
least $500,000 each [upon initiation by holders of
[20%] of the outstanding Series Preferred Stock
(or Common Stock issuable upon conversion of the
Series _ Preferred Stock or any combination
thereof)]. [No more than two S-3 Registrations in
any 12-month period.] Expenses paid by Company,
including expenses of one counsel for the selling
shareholders.
Registration rights terminate [(i) [3-7] years25 after
the Qualified Public Offering;] or (ii) when [the
Company is publicly traded and] all shares can be
sold [in any 90-day period] under Rule 144,
whichever occurs first.] [, provided that this clause
(ii) shall not apply to any 5% holder deemed to be an
affiliate of the Company.]
[Alternative 1 - No future registration rights may be
granted without consent of a [majority] of the Series
Preferred Stock unless subordinate to investor's
rights.]
24 The Company may wish to grant piggyback rights to the Founders. This will be acceptable if, in the event of
an oversubscription to sell in the offering, the Founders are completely cut-back before we are cut-back.
25 We should avoid having our registration rights terminate at a fixed date.
Market Stand Off:
Right of First Refusal:
[Alternative 2- Subsequent purchasers of the
Company's securities may be granted registration
rights only upon the consent of a [majority] of the
Series Preferred Stock).]
Prior to the Closing, all shareholders of the Company
shall agree that in connection with the IPO not to see
any share of Preferred Stock or Common Stock
issuable upon conversion thereof for a period of up
to 180 days following the LIPO [(provided (i)
directors and officers of the Company and [5]%
shareholders agree to the same lock-up and (ii) such
agreement shall provide that any discretionary waiver
or termination of the restrictions of such agreements
by the Company or representatives of the
underwriters shall apply to all persons subject to such
agreements pro rata based on the number of shares
held)]. Such shareholders also shall agree to sign the
underwriter's standard lock-up agreement reflecting
the foregoing. 6
The Investors shall have a pro rata right, based on
their percentage equity ownership of [Preferred
Stock] [Common Stock, on a fully diluted basis], to
participate in subsequent financings of the Company
(excluding the sale of shares of Common
Stock reserved for employees [and the issuance of
warrants to purchase Common Stock in connection
with bank lines of credit, equipment lease
transactions and real estate transactions.]).27 Such
right will terminate immediately prior to a Qualified
Public Offering.
26 Underwriters will ask that all or most of the shares of stock owned by shareholders of the Company at the
time of the IPO be subject to lock-up agreements. As investors, we should ensure that other investors can't delay or
prevent an IPO by refusing to sign the underwriters' lock-up agreements. We should consider whether any large
shareholders should agree in advance that they will not be subject to the lock-up agreement with respect to follow-on
offerings-
27 The exclusions here should match the exclusions from "Dilutive Issuances" in the antidilution provision.
[Right to Purchase Shares at IPO:
Financial Information:
Board of Directors:
After the one year anniversary of the Closing,
Investor shall have the right to purchase up to 10% of
the offered shares at the Company's IPO. If the IPO
occurs on or prior to the one year anniversary of the
closing, Investor shall have the right to buy up to
10% of the offered shares in a concurrent private
placement.]2
8
The Investors shall receive standard information
rights including [audited] financial reports within
[90] days after the end of the fiscal year [and subject
to minimum holdings requirements] quarterly
[unaudited] financial reports within [45] days after
the end of the fiscal year, monthly [unaudited]
financial reports within _ days after the end of the
month and annual budget and business plan within
[30] days of the beginning of a fiscal year, as well as
standard inspection rights. [The annual financial
reports and the quarterly financial reports shall be
audited in the case of the annual financial statements
and unaudited in the case of the quarterly financial
reports by an accounting firm of national reputation.]
[Board visitation rights?]
[The Company's Certificate of Incorporation shall
provide that the] Board shall consist of
members, with the holders of a majority of Series
Preferred Stock entitled to elect member(s) [and
the holders of a majority of the Common Stock
entitled to elect member(s)]. [The Company and the
Investors intend to select outside director with
28 The SEC Staff takes the position that the right to receive registered securities (i.e., an IPO allocation right)
may constitute a Section 5 violation because the right would be an unregistered offer of securities unless granted
pursuant to a registration statement. Currently, based on informal advice, the SEC Staff takes the position that the
granting of an IPO allocation right that is only exercisable after the first anniversary of grant will not constitute a
violation of Section 5. Prior to the first anniversary, the Investor could receive shares in a concurrent private
placement (see the Black Box and Squadron Ellenoff no-action letters) if the Investor is Black Box-eligible. IPO
allocation rights may also affect various NASD rules, including the Corporate Financing Rule and the Hot Issues
Rule, depending on the nature and character of the Investor. IPO allocation rights are frequently used where the
Investor must maintain a minimum ownership percentage in the Issuer. These types of Investors include publicly
traded incubators and holding companies.
Expense Reimbursement for Outside
Directors:
relevant industry experience as soon as possible after
Closing.] Board composition at Closing shall be
, [with vacancy]. 2
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The Company shall reimburse outside directors for
all reasonable expenses incurred in their services as a
director of the Company.
Post-Closing Capitalization
Series Preferred Stock:
[Series Preferred Stock Outstanding:]
Common Stock Outstanding:
Common Stock Reserved for
Employees (of which __ have not yet
been issued or committed to as
options):
[Warrants?]:
Total
Post-Closing Valuation:
Shares
-Shares
Shares
Shares
Shares
Shares
$
Other Matters
Stock Option Plans:
Common Stock Vesting:
The number of shares of Common Stock reserved for
issuance under the Company's stock option plans
and any similar plan shall not exceed __ shares
without prior written approval of the Board of
Directors[, including each director nominated by
holders of Series __ Preferred Stock].
Common Stock shall vest as follows: After 12
months of employment, 25% will vest; the remainder
will vest monthly over the following 36 months.
29 Consider the need for a Voting Agreement/Trust, especially if Investor will not own enough shares of a
series of Preferred Stock to elect a member of the Board on its own or if the Company can increase and sell
additional shares of Preferred Stock to dilute Investor, thereby preventing Investor from electing a member of the
Board.
Restrictions on Common Stock
Transfers:
Right of First Refusal; Co-Sale Right.3°
[Right of Repurchase of Founders
Stock:
[Drag-Along Right:
Repurchase option on unvested shares at cost.
(a) No transfers allowed prior to vesting.
(b) No transfer or sales permitted during lock-up
period of up to [ 120 - 180] required by underwriters
in connection with stock offerings by the Company.
Any [vested] Common Stock acquired by employees
shall be subject to a right of first refusal of the
Company to repurchase any stock, at the bona fide
offered price.
Until the Qualified Public Offering, the Investors
also shall have the right to participate on a pro rata
basis in transfers of any shares of [Preferred Stock
or] Common Stock [held by the Founders or any
[major] shareholder], [and a right of first refusal on
such transfers, [subordinate to] [prior to] the
Company's right of first refusal. [Any shares not
subscribed for by an Investor may be reallocated
among the other eligible Investors.]
[The Company/the Investors] will have the right to
repurchase Common Stock at cost owned by the
Founders on the following schedule: if a Founder
voluntarily terminates his or her employment with
the Company or is terminated for cause, then the
[Company/the Investors] will have the right to
repurchase 100% of the Founders' shares less 1/4 8th
of those shares for each complete month of service
the employee served with the Company.] 31
So long as the Investors own shares of Series
Preferred Stock representing at least 25% of the
Company's Common Stock on a fully-diluted basis
(i.e., assuming conversion of Preferred Stock into
Common Stock [and the conversion or exercise of all
warrants, options or convertible notes]), the Investors
shall have drag-along rights with respect to securities
30 This provision gives us some protection against Founders selling their interest to a third party.
31 This provision discourages Founders from quitting their jobs and keeping a lot of stock because it allows
the Company to buy back the stock at the same (presumably low) price that the Founder paid.
Transfer of Rights:
Closing Conditions:
Publicity:
[No Shop:
of any of the Founders or principal Common Stock
holders in the event of a proposed sale of the
Company to a third party (whether structured as a
merger, reorganization, asset sale or otherwise).
Such right will terminate at and upon a Qualified
Public Offering).] 32
Any rights accorded to the Investors may be
transferred to (i) any partner or retired partner of any
holder which is a partnership, (ii) any member or
former member of any holder which is a limited
liability company and (iii) any transferee who
acquires at least shares; provided that the
Company is given written notice thereof.
Closing subject to the negotiation of definitive legal
documents and completion of legal and financial due
diligence by Investors.
The Company will not discuss the terms of this Term
Sheet with any person other than key officers,
members of the Board of Directors of the Company
or the Company's accountants or attorneys without
the written consent of Investor, except as required by
law. In addition, the Company shall not use the
Investor name in any manner, context or format
(including, reference on or links to websites, press
releases, etc.) without the prior review and approval
of Investor.
From the signing date hereof until 5:00 P.M. New
York Time on , the Company and the
Founders agree that they shall not solicit, encourage
others to solicit, encourage or accept any offers for
the purchase or acquisition of any capital stock of the
Company, of all or any substantial part of the assets
of the Company, or proposals for any merger or
consolidation involving the Company, and they shall
not negotiate with or enter into any agreement or
understanding with any other person with respect to
any such transaction.]
32 A drag-along provision is not always present in venture deals. It could allow investors to force other
shareholders to the Company to agree to sell their shares in or vote for a merger-
AGREED AND ACCEPTED:
[Name of Company]
By:
Name:
Date:
INVESTOR
By:
Name:
Date:
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6.2 Standstill Agreement.
(a) Without the prior written consent of the Board of Directors of the
Company, so long as the Investor holds any shares of Common Stock of the Company or Rights (as
defined in Section 9), the Investor will not, directly or through any 'Affiliate" (as that term is
defined in Rule 405 promulgated under the 1933 Act), acquire, offer to acquire or agree to acquire,
by purchase or otherwise, (each, an "Acquisition") any shares of capital stock of the Company or
securities or instruments representing the right to acquire shares of capital stock of the Company
which would increase the aggregate voting power of the Company beneficially owned by the
Investor and its Affiliates beyond 10% of the aggregate voting power of the Company (the
"Ownership Threshold"). Beneficial ownership shall be determined in accordance with Rule 13d-3
promulgated under the Securities Exchange Act of 1934 (the "1934 Act"), as amended. The
Investor shall not be deemed to have violated this Section 6.2 if it exceeds the Ownership Threshold
due to a stock repurchase, reverse stock split or other recapitalization by the Company (each, a
'Recapitalization"); provided, however, that if a Recapitalization causes the Investor to exceed the
Ownership Threshold, any subsequent Acquisition other than one resulting from a Recapitalization
shall be deemed to be a violation of the terms of this Section 6.2.
(b) The parties acknowledge that irreparable damage will occur and that
the Company will not have an adequate remedy at law for money damages in the event of a violation
of this Section 6.2 and, therefore, the Investor on its behalf and on behalf of its Affiliates agrees that
the Company shall be entitled to injunctive relief to prevent any breach of the provisions of this
Section 6.2 and to require divestiture of any and all securities acquired in violation hereof, in
addition to any other remedy to which it may be entitled, at law or in equity.
7. Additional Covenants of the Company.
7-1 Annual and Ouarterly Financial Statements. The Company agrees that the
Company shall maintain a standard system of accounting in accordance with Generally Accepted
Accounting Principles applied on a consistent basis and shall make and keep books, records and
accounts that, in reasonable detail, accurately and fairly reflect its transactions. Until such time as
the Company is required. to file reports under Sections 13 and 14 of the 1934 Act and for so long as
the Investor holds at least 50 shares of Common Stock (as adjusted for changes in the capital
structure of the Company), the Company shall deliver to the Investor:
(a) As soon as available, and in any event within ninety (90) days after the
end of each fiscal year of the Company, a consolidated statement of operations for such fiscal year,
a consolidated balance sheet as of the end of such year, a consolidated statement of changes in
stockholders' equity for such year, and a consolidated statement of cash flows for such year audited,
by a "Big Six" independent public accounting firm selected by the Company; and
(b) Within thirty (30) days after the end of each of the first three (3)
quarters of the fiscal year, an unaudited consolidated statement of operations for such fiscal quarter,
an unaudited balance sheet as of the end of such fiscal quarter and an unaudited statement of cash
flows for such fiscal quarter, setting forth in comparative form the figures for the corresponding
periods of the previous fiscal year.
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ARTICLY 1X
Pursuant to Section 122 of the General Corporation Law, the Corporation hereby
rcnounces any interest or oxpoctancy of the Cororation in. or being offered an opportunity to
participate in any business opportunities presented to an Investor Director (as defined in the
Stockkolders' Agreement) (i) in his or her capacity as an employme, officer or director of an
hvweto (an defined in the Stockholders' Agrmncut). (ii) through his or her rclatiohimp with
any affliate or buginea partner ofsuch Investor (other than the Corporation), or (Mii) through his
or he relationship with any other company in which 3auh Irveator has an equity or debt
investment (other than the Coaporalion).
This Artilde IX my not be amended, repeald, modified or reccindcd and tho
Corporation drll not -mand repeal. modify or rescind thia Article IX. without the approval and
affxirnoivc vote of each of te holders of Prefeard Stock who designated and approved an or
hs the right to approve an, Investor Dirctor pursuant to the Stockholders' Agrecmcrit
* *k *a *, 0 *a * * *
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[COMPANY NAME]
Incentive Stock Option Agreement
Restrictions on Disposition and Transfer
A. Certain Definitions. Except as noted below, all capitalized terms shall have the
meanings assigned to them in the body of this Incentive Stock Option Agreement
("Agreement") and the Stock Incentive Plan, as amended.
"Call Notice" shall have the meaning assigned to it in Section D of this
Appendix A.
"Call Option" shall have the meaning assigned to it in Section D of this
Appendix A.
"Connon Stock" shall mean the common stock, without par value per share,
of the Company (and any capital stock or other equity issued with respect thereto or in
exchange therefor and any securities convertible into common stock of the Company).
"Optionee" shall have the meaning given to it in the Incentive Stock Option
Agreement and, in the event of a Transfer of Option Shares, shall also include the
Transferee (provided that the provisions of Section D below shall only be triggered by a
cessation of the original Optionee's employment with the Company).
"Option Shares" shall have the meaning given to it in the Incentive Stock
Option Agreement and shall include any capital stock or other equity issued with
respect to or in exchange for such Option Shares).
"Transfer" shall mean any sale, assignment, encumbrance, hypothecation,
pledge, conveyance in trust, transfer by bequest, devise or descent, or other transfer or
disposition of any kind, including but not limited to transfers to receivers, levying
creditors, trustees or receivers in bankruptcy proceedings, or general assignees for the
benefit of creditors, whether voluntary or by operation of law, directly or indirectly,
except any bona fide pledge.
"Transferee" shall have the meaning assigned to it in the paragraph B of this
Appendix A.
"Transferring Shareholder" shall have the meaning assigned to it in Section C
of this Appendix A.
B. Refusal to Transfer. Any attempt by Optionee to Transfer any Option Shares
in violation of any provision of this Agreement will be void. The Company will not be
required (i) to transfer on its books any Option Shares that have been sold, gifted or
otherwise Transferred in violation of this Agreement (including without limitation
Appendix A), or (ii) to treat as owner of such Option Shares, or to accord the right to
vote or pay dividends to any purchaser, donee or other transferee ("Transferee") to
whom such Option Shares may have been so Transferred.
C. Drag-Along Right.
The Right. In the event that any holder or group of holders acting in concert
within the meaning of Section 13(d)(3) of the Securities Act of 1934, as amended, of no
less than fifty percent (50%) of the outstanding shares of the Company's Common
Stock on a fully diluted basis (assuming the conversion of all securities convertible into
Common Stock and the exercise of all options or warrants for the purchase of Common
Stock or securities convertible into Common Stock) (the "Transferring Shareholder")
proposes to Transfer all shares of Common Stock owned by it to a non-affiliated bona
fide third party Transferee, whether by way of a merger, consolidation, sale or
exchange of securities or otl'-'rwise, the Optionee agrees to Transfer all Option Shares
held by the Optionee to such Transferee upon the same terms offered to the
Transferring Shareholder.
Notice of Proposed Transfer. Before any Transferring Shareholder may
exercise its Drag-Along right hereunder, such Transferring Shareholder must give at
the same time to the Company and the Optionee, a written notice signed by such
Transferring Shareholder stating (i) the Transferring Shareholder's bona fide intention
to Transfer all of its Common Stock in accordance with this Appendix A and the name
and address of the proposed Transferee; (ii) the number of shares of Common Stock to
be Transferred; and (iii) the bona fide cash price or, in reasonable detail, other
consideration, per share for which the Transferring Shareholder proposes to Transfer
such Common Stock. Upon the request of the Company or the Optionee, such
Transferring Shareholder shall promptly furnish such information as may be reasonably
requested to establish that the offer and Transferee are bona fide.
D. Call Option. Subject to the terms of this Section, if the Optionee ceases to be
an employee of the Company for any reason, the Company shall have the option (the
"Call Option"), but not the obligation to purchase any or all Option Shares that (i) are
subject to purchase by Optionee pursuant to the Option and are purchased after the date
Optionee ceases to be an employee of the Company or (ii) have been purchased prior to
cessation of the Optionee's employment. The purchase price per share of the Call
Option shall be the fair market value per share of the Option Shares as determined by
the mutual agreement of the Company and the Optionee. If the Company and the
Optionee are unable to agree on a fair market value within 30 days of the date of the
Optionee's receipt of the Call Notice (as defined below), the Company shall select an
appraiser (which appraiser shall be a reputable CPA firm, investment banking firm or
valuation firm) and the fair market value to be paid by the Company shall be the value
determined by the appraiser. The Company and the Optionee shall each pay 50% of
the cost of the appraiser. The exercise price shall be payable in cash at closing. The
Call Option shall be exercised by written notice by the Company to the Optionee (the
"Call Notice") within 90 days after the later of (i) the date of Optionee ceases to be an
employee of the Company or (ii) the date of acquisition by the Optionee of any Option
Shares that are subject to the Call Option. The closing of the Call Option shall occur
within 90 days after the date of the Call Notice and shall take place at the Company's
principal office. If the Optionee fails to deliver the stock duly endorsed for transfer to
the Company at such closing, the Optionee shall nevertheless be deemed no longer to
be the owner of such Option Shares and shall have no rights as a shareholder thereafter
with respect to such Option Shares, including, without limitation, no right to vote or
receive dividends with respect to such Option Shares.
E. Execution of Shareholder's Agreement. Upon request of Company,
Optionee agrees to execute and deliver (and to subject his Option Shares to the terms
of) any shareholders or buy-sell agreement that the holders of at least 50% of the
outstanding shares of Common Stock have signed.
F. Stop Transfer Orders and Escrow.
Stop Transfer Instructions. The Optionee agrees, to ensure compliance with the
restrictions referred to herein, that the Company may issue appropriate "stop transfer"
certificates or instructions and that, if the Company transfers its own securities, it may
make appropriate notations to the same effect in its records.
Transfer. No securities shall be Transferred by the Optionee unless (i) such
Transfer is made in compliance with all of the terms of this Agreement (including
without limitation Appendix A) and in compliance with the terms of applicable federal
and state securities laws and (ii) prior to such Transfer, the Transferee or Transferees
expressly assumes in writing all of the Optionee's obligations under this Agreement
(including without limitation Appendix A) and agrees in writing with the Company to
be governed by the provisions of this Agreement (including without limitation Appendix
A). The Company shall not be required (a) to Transfer on its book any shares that shall
have been sold or Transferred in violation of any of the provisions of this Agreement
(including without limitation Appendix A) or (b) to treat as the owner of such shares or
to accord the right to vote as such owner or to pay dividends to any Transferee to
whom such shares shall have been so Transferred.
Escrow. To ensure that shares subject to this Agreement (including without
limitation Appendix A) will not be transferred in violation of the terms hereof and is
available for purchase hereunder, the Company may require Optionee to deposit the
certificate or certificates evidencing the shares with the Company or other escrow agent
designated by the Company under the terms and conditions of escrow agreements
approved by the Company. If the Company does not require such deposit as condition
of exercise of the Option, or if the Company releases the certificate or certificates from
escrow before the lapsing of all such restrictions, the Company reserves the right at any
time to require the Optionee to so deposit the certificates in escrow. The Company
shall bear the expense of the escrow. If the shares -are in escrow, any notices and
payments required hereby shall be given to the escrow agent. Within 30 days after
payment by the Company of any Call Option or by any other party of the applicable
purchase price pursuant to the terms of this Agreement (including without limitation
Appendix A), the escrow agent shall deliver the shares that have been purchased to the
Company or such purchaser and shall deliver the payment received to the Optionee.
G. Binding on Successors and Assigns. The restrictions imposed by this
Agreement (including without limitation Appendix A), will become binding upon the
respective, successors, assigns, heirs, executors, administrators and legal
representatives of the Optionee.
H. Termination.
The provisions of this Appendix A shall terminate and be of no further force and
effect upon the IPO Effective Dqte.
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[COMPANY NAME]
ENHANCED EQUITY PLAN
1. Purpose and Effective Date. The purpose of this Enhanced Equity Plan is to assist
the Company in attracting and retaining those employees whose abilities, judgment and
experience will contribute to its continued success. The Plan rewards eligible employees with
incentive compensation related to increases in the value of the Company as determined by
reference to its earnings. The Board has determined that any benefits to be paid to the
Participants under this Plan constitute reasonable compensation for the services rendered and to
be rendered by the Participants. In addition, the Company intends to grant Awards under the
Plan in consideration of certain Participants' execution of the Company's Confidential
Information, Non-Solicitation, Non-Competition and Conflicts of Interest Agreement (the
"Restrictive Covenant Agreement"), and in such case the Participant's rights to payments
pursuant to an Award hereunder are subject to suspension and forfeiture upon the terms set forth
in the Participant's Award Agreement and Restrictive Covenant Agreement. The effective date
of the Plan is
2. Definitions.
(a) Act. "Act" means the Securities Exchange Act of 1934, as amended.
(b) Award. "Award" means an award of Enhanced Equity under the Plan.
Each Award is evidenced by a written agreement ("Award Agreement") describing the benefits
payable to a Participant under this Plan and any other terms and conditions applicable to the
Award.
(c) Beneficiary. "Beneficiary" means a person or persons or other entity
designated by a Participant to receive the payment of a Participant's benefits under this Plan
upon the Participant's death. If there is no valid designation by the Participant, or if the
designated Beneficiary is not living or, if a trust, is not in existence at the time of the
Participant's death, the Participant's Beneficiary is the Participant's estate.
(d) Board. "Board" means the board of directors of the Company.
(e) Change of Control. "Change of Control" means:
(i) The acquisition by a Person (as defined below) other than a
Affiliate of beneficial ownership of 50% or more of the then
outstanding shares of common stock of the Company, provided that individuals
who constitute the Board immediately prior to the effective date of such acquisition
(the "Incumbent Board") cease to constitute a majority of the Board, provided that
any director whose nomination was approved by a vote of at least two-thirds of the
directors then comprising the Incumbent Board will be considered a member of the
Incumbent Board, but excluding any such individual whose initial assumption of
office is in connection with an actual or threatened election contest relating to the
election of the directors of the Company (as such terms are used in Rule 14a- 11
promulgated under the Act; or
(ii) Approval by the shareholders of the Company of a reorganization,
merger, share exchange or consolidation (a "Reorganization"), provided that
shareholder approval of a Reorganization will not constitute a Change of Control
if, upon consummation of the Reorganization, at least a majority of the members
of the Board resulting from the Reorganization were members of the Incumbent
Board at the time of the execution of the initial agreement providing for the
Reorganization; or
(iii) Approval by the shareholders of the Company of a complete
liquidation or dissolution of the Company, or of the sale or other disposition of all
or substantially all of the assets of the Company, provided that the merger,
combination, formation of a joint venture or other consolidation with or other
acquisition of the assets, equity or business of , a
Delaware corporation, or , a Delaware limited
liability company (a " Combination") shall not constitute a
Change of Control.
For purposes of this Section 2(e), (i) "Person" means any individual, entity or group
(within the meaning of Section 13(d)(3) of the Act), other than any employee benefit plan (or
related trust) sponsored or maintained by the Company or any affiliated company, and "beneficial
ownership" has the meaning given the term in Rule 13d-3 under the Act and (ii)
" ____Affiliate" means , ,any immediate family
member (including, without limitation, current and former spouses and step children) or other
relative within 3 degrees of consanguinity of _ or (including,
without limitation, any current or former spouse of such a relative), any trust for which the
beneficiaries include any of the foregoing, and any partnership, corporation, limited liability
company or other entity of which at least for 50% of the voting or outstanding equity is owned or
controlled, in the aggregate, jointly or individually and directly or indirectly, by any combination
of the foregoing. Neither the sale of Company stock in an IPO nor any restructuring of the
Company or its Board in contemplation of or as a result of an IPO shall constitute a Change of
Control for purposes of this Plan.
(f) Company. "Company" means , a Virginia
corporation.
(g) Company Stock. "Company Stock" means the common stock of the
Company. In the event of a change in the capital structure of the Company (as provided in
Section 7), the shares resulting from such a change shall be deemed to be Company Stock.
(h) Enhanced Equity Account. "Enhanced Equity Account" means the book
account established and maintained for each Participant to record the Enhanced Equity awarded
to the Participant under the Plan.
0) IPO. "IPO" means an initial public offering of Company Stock for sale to
the public pursuant to a registration statement filed and effective under the Securities Act of
1933, as amended.
(k) Participant. "Participant" means an individual designated to participate in
this Plan pursuant to Plan Section 3.
(1) Enhanced Equity. "Enhanced Equity" means a right to payment awarded
under the Plan, which payment is defined in the Award Agreement and related to increases in the
value of the Company. The value of the Company for this purpose is determined as specified in
the Award Agreement.
(m) Plan. "Plan" means the Enhanced Equity Plan.
3. Participation and Plan Awards.
(a) Only employees of the Company who are part of a select group of
management or highly compensated employees are eligible to participate in the Plan. The Board
shall have the power and complete discretion to select Participants.
(b) Whenever the Board deems it appropriate to grant Awards, the Board shall
determine the Enhanced Equity to be allocated to a Participant as part of an Award, and any
associated performance criteria for the Award. An employee becomes a Participant on the date
he is granted an Award by the Board and he duly executes the Award Agreement. A Participant
shall receive an Award Agreement describing the Enhanced Equity granted and any other terms
and conditions of the Award.
(c) Enhanced Equity granted to a Participant shall be credited to the
Participant's Enhanced Equity Account. The Enhanced Equity Account of a Participant shall be
used solely for accounting purposes and shall not require a segregation of any Company assets.
No actual shares of Company Stock or certificates shall be issued under the Plan.
(d) The grant of an Award shall not obligate the Company to pay an employee
any particular amount of remuneration, to continue the employment of the employee after the
grant, or to make further grants to the employee at any time thereafter. The Participant's rights
to payment of the Award shall be made subject to suspension and forfeiture upon the terms set
forth in the Participant's Award Agreement and Restrictive Covenant Agreement.
4. Vesting and Forfeiture of Enhanced Equity. A Participant's interest in his
Enhanced Equity shall vest according to the terms set forth in the Award Agreement. The Board
may provide for acceleration of vesting on certain events, such as Change of Control or an IPO.
The Board, in its sole discretion, shall determine if a Participant is disabled or is eligible for
retirement for purposes of this Plan. If a Participant's employment expires or terminates at a
time when the payment owed to the Participant pursuant to the formula set forth in his Award
Agreement equals $0, his Enhanced Equity will be forfeited, he will receive no payments or
benefits of any nature whatsoever under the Plan, and the Company shall have no obligations
under the Award Agreement.
5. Enhanced Equity.
(a) The Enhanced Equity with respect to each Participant's Award shall be
defined in his Award Agreement, and the amounts payable with respect to an Award of
Enhanced Equity shall be determined under the terms and conditions set forth in the Award
Agreement.
6. Payment of Award.
(a) Form and Time of Payment. A Participant shall become entitled to
payment of his vested Award on the date or dates specified in his Award Agreement, subject to
the terms and conditions set forth in the Participant's Award Agreement, the Participant's
Restrictive Covenant Agreement and herein, including without limitation suspension and
forfeiture of the Award upon the terms contained in the Participant's Award Agreement and
Restrictive Covenant Agreement. All payments shall be made in cash in accordance with the
provisions of the Participant's Award Agreement. The Company shall pay to the Participant the
Enhanced Equity in cash in equal quarterly installments over a period of five years. The first
payment is due and payable within 90 days after the end of the calendar quarter during which the
Termination Event, as defined in the Award Agreement, occurs, and subsequent payments are
due within 90 days after the end of each subsequent calendar quarter until the Enhanced Equity
has been paid in full, subject to the terms and conditions set forth in the Award Agreement and
herein.
(b) Withholding; Set-Off. The Company will deduct from all amounts paid
pursuant to the Plan any taxes required by law to be withheld from such amounts. The Company
may apply as a set-off any and all amounts the Participant may owe to the Company, now or in
the future, pursuant to any Restrictive Covenant Agreement or employment agreement between
the Participant and the Company or otherwise, against any and all amounts the Company owes to
the Participant under the Award Agreement.
(c) Death. A Participant may designate one or more Beneficiaries by will or
by executing a Beneficiary designation form provided by the Board. A Beneficiary designation
is not binding on the Company until the Company receives the Beneficiary designation form.
7. Voting and Dividend Rights. No Participant shall be entitled to any voting rights,
to receive any dividends, or to have his Enhanced Equity Account credited or increased as a
result of any dividends or other distribution that are paid with respect to Company Stock.
8. Administration of the Plan.
(a) The Plan is administered by the Board. The Board may adopt rules and
regulations necessary for carrying out the Plan. The interpretation and construction of the Plan's
provisions by the Board shall be final and conclusive. The Board may consult with counsel, who
may be counsel to the Company, and shall not incur any liability for any action taken in good
faith in reliance upon the advice of counsel.
(b) In addition to powers set forth elsewhere in the Plan, the Board shall have
the power and complete discretion to amend the terms of previously granted Awards provided
the terms as amended are consistent with the terms of the Plan and provided that the consent of
the Participant is obtained with respect to any amendment that may be detrimental to him.
(c) If for any reason a benefit under the Plan is not paid when due, the
individual entitled to the benefit may file a written claim with the Board. If the claim is denied
or if no response is received within 90 days after filing (in which case the claim will be deemed
to have been denied), the individual may appeal the denial to the Board within 60 days of the
denial. In pursuing an appeal, an individual may request that the Board review the denial, may
review pertinent documents, and may submit issues and comments in writing. A decision on
appeal will be made within 60 days after the appeal is made, unless special circumstances require
the Board to extend the period for another 60 days.
9. Notice. All notices and other communications required or permitted to be given
under this Plan shall be in writing and shall be deemed to have been duly given if delivered
personally or mailed first class, postage prepaid as follows (a) if to the Company - at its principal
business address to the attention of the Treasurer; (b) if to any Participant - at the last address of
the Participant known to the sender at the time the notice or other communication is sent.
10. Restrictions on Transfer. Benefits to which a Participant or his Beneficiary may
become entitled under this Plan are not subject in any manner to anticipation, alienation, sale,
transfer, assignment, pledge, encumbrance, or charge, and any attempt to do so is void. Benefits
are not subject to attachment or legal process for the debts, contracts, liabilities, engagements, or
torts of a Participant or his Beneficiary.
11. Unfunded Plan. The Plan shall at all times be entirely unfunded and no provision
shall at any time be made with respect to segregating assets of the Company for payment of any
benefits hereunder. No Participant or other person shall have any interest in any particular assets
of the Company by reason of the right to receive a benefit under the Plan and any such
Participant or other person shall have only the rights of a general unsecured creditor of the
Company with respect to any benefit payable under the Plan.
12. Successors. The Plan shall be binding on, and shall inure to the benefit of, the
Participants and the Company and its successors and assigns. Upon a Change of Control, the
Plan shall remain in full force and effect as an obligation of the Company or its successor in
interest.
13. Termination and Amendment. If not sooner terminated by the Board, this Plan
shall terminate at the close of business on January 1, 2012. No Awards shall be granted under
the Plan after its termination. The Board may at any time amend oj- terminate the Plan as it may
deem proper without the consent of any Participant. A termination or amendment of the Plan
shall not, without the consent of the Participant, adversely alter a Participant's rights under an
Award previously granted to him.
14. Construction and Governing Law. For construction, one gender includes the
other, and the singular and plural include each other where the meaning is appropriate. The
provisions of the Plan shall be construed and enforced according to the laws of the
Commonwealth of Virginia (without reference to the choice of law or conflict of law principles
thereof), to the extent not otherwise superseded by applicable federal law.
Date: By:
Its:
Attachment 8
AWARD AGREEMENT
FOR THE
[COMPANY NAME]
ENHANCED EQUITY PLAN
May _, 2002
Dear
I am pleased to inform you that the Board of Directors (the "Board") of
. a Virginia corporation (the "Company"), has designated you to receive
an award of Enhanced Equity, as defined below, under the Enhanced
Equity Plan adopted by the Board as of the date of this award agreement (this "Award
Agreement"), subject to the terms and conditions set forth below.
The award of Enhanced Equity pursuant to this Award Agreement is made in
consideration of your execution of the Confidential Information, Non-Solicitation, Non-
Competition and Conflicts of Interest Agreement of even date herewith (the "Restrictive
Covenant Agreement"), and your rights to payments under this Award Agreement are subject to
suspension and forfeiture upon certain events as set forth in Section 5 below and Section 9 of the
Restrictive Covenant Agreement. You acknowledge that there is no guaranty that you will be
entitled to receipt of any payments hereunder because, inter alia the Company's financial
performance may not be sufficient to generate any such payment. In addition, this award of
Enhanced Equity is made pursuant to, and shall at all times be subject to, the terms of the Plan.
The terms of the Plan are incorporated into this Award Agreement, and in the case of any
conflict between the Plan and this Award Agreement, the terms of the Plan shall control. Unless
otherwise defined herein, all capitalized terms used in this Award Agreement shall have the
respective meanings ascribed to them in the Plan. A copy of the Plan is attached.
Now, therefore, in consideration of the foregoing and the mutual covenants hereinafter
set forth:
1. Enhanced Equity Award. The Company hereby awards to you the
Enhanced Equity. As used herein, the "Enhanced Equity" means the right to payments
from the Company, subject to the vesting, timing, forfeiture and other terms and
conditions contained in this Agreement, in an aggregate dollar amount (subject to Section
6 below) equal to the following formula:
(5*A*V) - (6,700,000*V),
where
(a) "A" means the average EBITDA (as defined in this Section) of the
Company for the two most recently completed calendar years prior to the Termination
Event (as defined in Section 2);
(b) "EBITDA" means annual earnings before interest, Taxes (as
defined in this Section), depreciation and amortization, determined using the cash basis
method in accordance with the principles customarily and consistently applied by
Company; provided that for purposes of calculating EBITDA for any one year pursuant
to this Section the Company shall not (i) deduct for the salary paid to in
that year an amount more than 45% of the total salary, bonuses and other remuneration of
the Executive in the same year; (ii) deduct for the salary paid to in that
year an amount more than 50% of the total salary, bonuses and remuneration of the
Executive paid in the same year, and (iii) deduct more than $0.45 per test referred to
in that year;
(c) "Taxes" means (i) so long as the Company is a Subchapter S
Corporation, the aggregate cash distributions paid by the Company to its shareholders for
the purpose of paying their respective federal and state income tax liabilities resulting
from their ownership of stock in the Company, and (ii) in the event that the Company
becomes a Subchapter C Corporation, federal and state income taxes paid by the
Company; and
(d) Subject to Section 10 below, "V" means the vesting percentage
equal to (i) zero percent (0%) with respect to any Termination Event occurring before
January 1, 2004, (ii) six percent (6%) with respect to any Termination Event occurring on
or after January 1, 2004 but before January 1, 2005, (iii) eight percent (8%) with respect
to any Termination Event occurring on or after January 1, 2005 but before January 1,
2006, and (iv) ten percent (10%) with respect to any Termination Event occurring on or
after January 1, 2006.
The Enhanced Equity is a right to cash payments only, subject to the terms and conditions
set forth herein, and this Award Agreement does not confer upon you any right to acquire
any stock, securities, or other form of equity in the Company or any options to acquire
such equity.
Notwithstanding the foregoing and subject to Section 7 below, the minimum Enhanced
Equity hereunder shall be $30,000.
2. Form and Time of Payment. The Company shall pay to you the Enhanced
Equity in cash in equal quarterly installments over a period of five years, subject to the
terms and conditions set forth herein, including without limitation those set forth in
Sections 5 and 7. The first payment is due and payable within 90 days after the end of
the calendar quarter during which the Termination Event occurs, and subsequent
payments are due within 90 days after the end of each subsequent calendar quarter until
the Enhanced Equity has been paid in full, subject to the terms and conditions set forth
herein. As used in this Award Agreement, the "Termination Event" means the
termination or expiration of your employment with the Company for any reason other
than "Due Cause" as that term is defined in your Employment Agreement with Company
of even date herewith (for purposes of clarity, the Company and you acknowledge that a
Voluntary Termination within the meaning of such Employment Agreement is not a
termination for Due Cause). Subject to Section 5 and Section 7 below, to the extent that
the Company does not pay any payment of Enhanced Equity within 10 days after the due
date of such payment, Company shall pay interest on such past due amount from the due
date until the date of payment calculated at the per annum rate equal to the published
Wachovia Bank (or its successor) prime rate as in effect from time to time.
3. Beneficiary. You may designate a beneficiary to receive any payments
under the Plan that would be made after your death. Please complete the attached form to
designate your beneficiary.
4. Non-Transferability of Award. The award is not transferable.
5. Forfeiture of Enhanced Equity. Notwithstanding anything to the contrary
contained in this Award Agreement, all payments of Enhanced Equity hereunder in
excess of the minimum $30,000 Enhanced Equity provided for in the last sentence of
Section 1 above are subject to immediate forfeiture, and the Company's obligations to
make any payments in excess of such minimum $30,000 of Enhanced Equity under this
Award Agreement shall cease immediately, in the event (i) your employment with the
Company is terminated for Due Cause (other than Due Cause resulting from your breach
of a provision of the Restrictive Covenant Agreement) or (ii) pursuant to Section 9 of the
Restrictive Covenant Agreement, the court or arbitrator(s) determines that during or after
your employment with the Company, you breached a provision of the Restrictive
Covenant Agreement (either such event, a "Forfeiture Event"). Upon the occurrence of a
Forfeiture Event, the Company shall make no further payments of Enhanced Equity in
excess of such minimum $30,000 of Enhanced Equity, including without limitation for
installments not yet paid with respect to calendar quarters ending prior to the date of the
Forfeiture Event. In addition, upon a Forfeiture Event, you shall repay to the Company
all amounts paid to you under this Agreement in excess of such minimum $30,000 of
Enhanced Equity. In addition, as provided in Section 9 of the Restrictive Covenant
Agreement, the Company may suspend payments to you hereunder in excess of such
minimum $30,000 of Enhanced Equity after it initiates court proceedings or arbitration
and pending the determination of the court or arbitrator(s).
6. Change of Control or IPO.
(a) In the event of a Change of Control or IPO during the course of
your employment, you shall be fully vested in your Award, regardless of your years of
service with the Company. The Company shall pay your Award to you in cash in a single
lump sum payment as soon as administratively possible after the date of the Change of
Control or IPO. Notwithstanding anything to the contrary contained in Section 1 above,
in such event the amount of your Enhanced Equity will be equal to 10% (5% in the event
of a Combination, as such term as defined in the Non-Solicitation
Agreement) of the excess of (i) the fair market value of the Company as determined on
the closing of the Change in Control or IPO, based on the amount received by the
shareholders for their shares upon the Change in Control or the initial public offering
price of the IPO, as the case may be, over (ii) $6,700,000.
(b) In the event of a Change of Control or IPO within one year after
the date of the Termination Event, and provided that you remain entitled to the Enhanced
Equity at that time and no Forfeiture Event has occurred, the Company shall pay the
remainder of your Award to you in cash in a single lump sum payment as soon as
administratively possible after the date of the Change of Control or IPO.
Notwithstanding anything to the contrary contained herein and if the fair market value of
the Company as provided in (i) below is greater than 5 times "A" (as defined in Section 1
above), then in the event of a Change of Control or IPO within one year after the date of
the Termination Event, the remaining unpaid amount of your Enhanced Equity will be
increased such that the total of all payments made to you for your Enhanced Equity,
including payments made to you prior to the date of the Change of Control or IPO, shall
be equal to 10% (5% in the event of a Combination, as such term is
defined in the Restrictive Covenant Agreement) of the excess of (i) the fair market value
of the Company as determined on the closing of the Change in Control or IPO, based on
the amount received by the shareholders for their shares upon the Change in Control or
the initial public offering price of the IPO, as the case may be, over (ii) $6,700,000.
7. Withholding; Set-Off. The Company will deduct from all accounts paid
under this award any taxes that it is required by law to withhold with respect to such
amounts. The Company may apply as a set-off any and all amounts you may owe to the
Company, now or in the future, pursuant to the Restrictive Covenant Agreement, the
employment agreement of even date herewith or otherwise, against any and all amounts
the Company owes to you under this Agreement.
8. Continuation of Employment. Neither the Plan nor the award confers
upon you any right to continue as an employee of the Company, or of a parent or
subsidiary of the Company, or limits in any respect the right of the Company (or a parent
or subsidiary of the Company) to terminate your employment.
9. Acceptance of Award. By signing below, you indicate your acceptance of
the award and your agreement to the terms and conditions set forth in this Award
Agreement, which, together with the terms of the Plan, shall become the Company's
Award Agreement with you. You also hereby acknowledge receipt of a copy of the Plan
and agree to all of the terms and conditions of the Plan. Unless the Company otherwise
agrees in writing, this Award Agreement will not be effective as an award of Enhanced
Equity if such copy is not signed and returned by the Company.
10. Combination. In the event of a
Combination (as such term is defined in the Non-Solicitation Agreement), you agree that
the definition of"V," as defined in Section l(d) above, shall be modified in Section
l(d)(ii) to be 3%, Section l(d)(iii) to be 4% and Section l(d)(iv) to be 5%.
11. Active Participation of Respective Counsel.
has acted as counsel to the Company in preparation and negotiation of this Agreement.
has acted as counsel to you in the preparation and negotiation of this
Agreement. You acknowledge that neither the Company nor its counsel has made
representations or given any advice to you with respect to the tax or other consequences
of this Agreement or any transactions contemplated by this Agreement to you and that
you have been advised solely by with respect to such consequences.
Each party agrees that he or it has been actively advised by its respective independent
counsel and that in any construction or interpretation of this Agreement the same shall
not be construed against any party on the basis that party was the drafter or any other
basis.
IN WITNESS WHEREOF, the parties have executed this Award Agreement as of the
date first above written-
By:
Its:
PARTICIPANT
By:
Print Name:

Attachment 9
[COMPANY NAME], LLC ("Company")
ENHANCED EQUITY PLAN
1. Purpose and Effective Date. The purpose of this Enhanced Equity Plan is to assist
the Company in attracting and retaining those employees whose abilities, judgment and
experience will contribute to its continued success. The Plan rewards eligible employees with
incentive compensation related to increases in the value of the Company as determined by
reference to its earnings. The Board has determined that any benefits to be paid to the
Participants under this Plan constitute reasonable compensation for the services rendered and to
be rendered by the Participants. In addition, the Company intends to grant Awards under the
Plan in consideration of certain Participants' execution of the Company's Loyalty Agreement
(the "Loyalty Agreement"), and in such case the Participant's rights to payments pursuant to an
Award hereunder are subject to suspension and forfeiture upon the terms set forth in the
Participant's Award Agreement and Loyalty Agreement. The effective date of the Plan is
August 1, 2004.
2. Definitions.
(a) Act. "Act" means the Securities Exchange Act of 1934, as amended.
(b) Award. "Award" means an award of Enhanced Equity under the Plan.
Each Award is evidenced by a written agreement ("Award Agreement") describing the benefits
payable to a Participant under this Plan and any other terms and conditions applicable to the
Award.
(c) Beneficiary. "Beneficiary" means a person or persons or other entity
designated by a Participant to receive the payment of a Participant's benefits under this Plan
upon the Participant's death. If there is no valid designation by the Participant, or if the
designated Beneficiary is not living or, if a trust, is not in existence at the time of the
Participant's death, the Participant's Beneficiary is the Participant's estate.
(d) Board. "Board" means the board of mangers of the Company.
(e) Change of Control. "Change of Control" means:
(i) The acquisition by a Person (as defined below) other than a
Murphy Affiliate of beneficial ownership of 50% or more of the then
outstanding membership interests of the Company, provided that individuals who
constitute the Board immediately prior to the effective date of such acquisition (the
"Incumbent Board") cease to constitute a majority of the Board, provided that any
director whose nomination was approved by a vote of at least two-thirds of the
directors then comprising the Incumbent Board will be considered a member of the
Incumbent Board, but excluding any such individual whose initial assumption of
office is in connection with an actual or threatened election contest relating to the
election of the directors of the Company (as such terms are used in Rule 14a- 11
promulgated under the Act; or
(ii) Approval by the members of the Company of a reorganization,
merger, share exchange or consolidation (a "Reorganization"), provided that
shareholder approval of a Reorganization will not constitute a Change of Control
if, upon consummation of the Reorganization, at least a majority of the members
of the Board resulting from the Reorganization were members of the Incumbent
Board at the time of the execution of the initial agreement providing for the
Reorganization and remain Board members for a period of one-year thereafter; or
(iii) Approval by the members of the Company of a complete
liquidation or dissolution of the Company, or of the sale or other disposition of all
or substantially all of the assets of the Company.
For purposes of this Section 2(e), (i) "Person" means any individual, entity or group
(within the meaning of Section 13(d)(3) of the Act), other than any employee benefit plan (or
related trust) sponsored or maintained by the Company or any affiliated company, and "beneficial
ownership" has the meaning given the term in Rule 13d-3 under the Act and (ii)
cc " means, , any immediate family
member (including, without limitation, current and former spouses and step children) or other
relative within 3 degrees of consanguinity of (including, without
limitation, any current or former spouse of such a relative), any trust for which the beneficiaries
include any of the foregoing, and any partnership, corporation, limited liability company or other
entity of which at least for 50% of the voting or outstanding equity is owned or controlled, in the
aggregate, jointly or individually and directly or indirectly, by any combination of the foregoing.
Neither the sale of Company stock in an IPO nor any restructuring of the Company or its Board
in contemplation of or as a result of an IPO shall constitute a Change of Control for purposes of
this Plan.
(f) Company. "Company" means ,LLC.
(g) Company Stock. "Company Stock" means the equity securities (whether
denominated in interests or in shares) of the Company. In the event of a change in the capital
structure of the Company (as provided in Section 7), the equity resulting from such a change
shall be deemed to be Company Stock.
(h) Enhanced Equity Account. "Enhanced Equity Account" means the book
account established and maintained for each Participant to record the Enhanced Equity awarded
to the Participant under the Plan.
() IPO. "IPO" means an initial public offering of Company Stock for sale to
the public pursuant to a registration statement filed and effective under the Securities Act of
1933, as amended.
(k) Participant. "Participant" means an individual designated to participate in
this Plan pursuant to Plan Section 3.
(1) Enhanced Equity. "Enhanced Equity" means a right to payment awarded
under the Plan, which payment is defined in the Award Agreement and related to increases in the
value of the Company. The value of the Company for this purpose is determined as specified in
the Award Agreement.
(in) Plan. "Plan" means the Enhanced Equity
Plan.
3. Participation and Plan Awards.
(a) Only employees of the Company who are part of a select group of
management or highly compensated employees are eligible to participate in the Plan. The Board
shall have the power and complete discretion to select Participants.
(b) Whenever the Board deems it appropriate to grant Awards, the Board shall
determine the Enhanced Equity to be allocated to a Participant as part of an Award, and any
associated performance criteria for the Award. An employee becomes a Participant on the date
he is granted an Award by the Board and he duly executes the Award Agreement. A Participant
shall receive an Award Agreement describing the Enhanced Equity granted and any other terms
and conditions of the Award.
(c) Enhanced Equity granted to a Participant shall be credited to the
Participant's Enhanced Equity Account. The Enhanced Equity Account of a Participant shall be
used solely for accounting purposes and shall not require a segregation of any Company assets.
No actual shares of Company Stock or certificates shall be issued under the Plan.
(d) The grant of an Award shall not obligate the Company to pay an employee
any particular amount of remuneration, to continue the employment of the employee after the
grant, or to make further grants to the employee at any time thereafter. The Participant's rights
to payment of the Award shall be made subject to suspension and forfeiture upon the terms set
forth in the Participant's Award Agreement and Restrictive Covenant Agreement.
4. Vesting and Forfeiture of Enhanced Equity. A Participant's interest in his
Enhanced Equity shall vest according to the terms set forth in the Award Agreement. The Board
may provide for acceleration of vesting on certain events, such as Change of Control or an IPO.
The Board, in its sole discretion, shall determine if a Participant is disabled or is eligible for
retirement for purposes of this Plan. If a Participant's employment expires or terminates at a
time when the payment owed to the Participant pursuant to the formula set forth in his Award
Agreement equals $0, he will receive no payments or benefits of any nature whatsoever under
the Plan, and the Company shall have no obligations under the Award Agreement, other than the
payment of any Minimum Enhanced Equity provided for in Participant's Award Agreement.
5. Enhanced Equity.
(a) The Enhanced Equity with respect to each Participant's Award shall be
defined in his Award Agreement, and the amounts payable with respect to an Award of
Enhanced Equity shall be determined under the terms and conditions set forth in the Award
Agreement.
6. Payment of Award.
(a) Form and Time of Payment. A Participant shall become entitled to
payment of his vested Award on the date or dates specified in his Award Agreement, subject to
the terms and conditions set forth in the Participant's Award Agreement, Employment
Agreement, Loyalty Agreement and herein, including without limitation suspension and
forfeiture of the Award upon the terms contained in the Participant's Award Agreement and
Loyalty Agreement. All payments shall be made in cash in accordance with the provisions of the
Participant's Award Agreement. The Company shall pay to the Participant the Enhanced Equity
in cash in equal quarterly installments over a period ot five years. The first payment is due and
payable within 90 days after the end of the calendar quarter during which the Termination Event,
as defined in the Award Agreement, occurs, and subsequent payments are due within 90 days
after the end of each subsequent calendar quarter until the Enhanced Equity has been paid in full,
subject to the terms and conditions set forth in the Award Agreement and herein.
(b) Withholding; Set-Off. The Company will deduct from all amounts paid
pursuant to the Plan any taxes required by law to be withheld from such amounts. The Company
may apply as a set-off any and all amounts the Participant may owe to the Company, now or in
the future, pursuant to any Restrictive Covenant Agreement or employment agreement between
the Participant and the Company or otherwise, against any and all amounts the Company owes to
the Participant under the Award Agreement.
(c) Death. A Participant may designate one or more Beneficiaries by will or
by executing a Beneficiary designation form provided by the Board. A Beneficiary designation
is not binding on the Company until the Company receives the Beneficiary designation form.
7. Voting and Dividend Rights. No Participant shall be entitled to any voting rights,
to receive any dividends, or to have his Enhanced Equity Account credited or increased as a
result of any dividends or other distribution that are paid with respect to Company Stock.
8. Administration of the Plan.
(a) The Plan is administered by the Board. The Board may adopt rules and
regulations necessary for carrying out the Plan. The interpretation and construction of the Plan's
provisions by the Board shall be final and conclusive. The Board may consult with counsel, who
may be counsel to the Company, and shall not incur any liability for any action taken in good
faith in reliance upon the advice of counsel.
(b) In addition to powers set forth elsewhere in the Plan, the Board shall have
the power and complete discretion to amend the terms of previously granted Awards provided
the terms as amended are consistent with the terms of the Plan and provided that the consent of
the Participant is obtained with respect to any amendment that may be detrimental to him.
(c) If for any reason a benefit under the Plan is not paid when due, the
individual entitled to the benefit may file a written claim with the Board. If the claim is denied
or if no response is received within 90 days after filing (in which case the claim will be deemed
to have been denied), the individual may appeal the denial to the Board within 60 days of the
denial. In pursuing an appeal, an individual may request that the Board review the denial, may
review pertinent documents, and may submit issues and comments in writing. A decision on
appeal will be made within 60 days after the appeal is made, unless special circumstances require
the Board to extend the period for another 60 days.
9. Notice. All notices and other communications required or permitted to be given
under this Plan shall be in writing and shall be deemed to have been duly given if delivered
personally or mailed first class, postage prepaid as follows (a) if to the Company - at its principal
business address to the attention of the Treasurer; (b) if to any Participant at the last address of
the Participant known to the sender at the time the notice or other communication is sent.
10. Restrictions on Transfer. Benefits to which a Participant or his Beneficiary may
become entitled under this Plan are not subject in any manner to anticipation, alienation, sale,
transfer, assignment, pledge, encumbrance, or charge, and any attempt to do so is void. Benefits
are not subject to attachment or legal process for the debts, contracts, liabilities, engagements, or
torts of a Participant or his Beneficiary.
11. Unfunded Plan. The Plan shall at all times be entirely unfunded and no provision
shall at any time be made with respect to segregating assets of the Company for payment of any
benefits hereunder. No Participant or other person shall have any interest in any particular assets
of the Company by reason of the right to receive a benefit under the Plan and any such
Participant or other person shall have only the rights of a general unsecured creditor of the
Company with respect to any benefit payable under the Plan.
12. Successors. The Plan shall be binding on, and shall inure to the benefit of, the
Participants and the Company and its successors and assigns. Upon a Change of Control, the
Plan shall remain in full force and effect as an obligation of the Company or its successor in
interest.
13. Termination and Amendment. If not sooner terminated by the Board, this Plan
shall terminate at the close of business on January 1, 2013. No Awards shall be granted under
the Plan after its termination. The Board may at any time amend or terminate the Plan as it may
deem proper without the consent of any Participant. A termination or amendment of the Plan
shall not, without the consent of the Participant, adversely alter a Participant's rights under an
Award previously granted to him.
14. Construction and Governing Law. For construction, one gender includes the
other, and the singular and plural include each other where the meaning is appropriate. The
provisions of the Plan shall be construed and enforced according to the laws of the
Commonwealth of Virginia (without reference to the choice of law or conflict of law principles
thereof), to the extent not otherwise superseded by applicable federal law.
[COMPANY NAME], LLC
Date: August___, 2004 By:
Its:
Attachment 10
AWARD AGREEMENT
FOR THE
[COMPANY NAME], LLC
ENHANCED EQUITY PLAN
August 9, 2004
Dear
I am pleased to inform you that the Board of Directors (the "Board") of
, a Virginia limited liability company (the "Company"), has designated
you to receive an award of Enhanced Equity, as defined below, under the
Enhanced Equity Plan adopted by the Board as of the date of this award
agreement (this "Award Agreement"), subject to the terms and conditions set forth below.
The award of Enhanced Equity pursuant to this Award Agreement is made in
consideration of your execution of the Loyalty Agreement of even date herewith (the "Loyalty
Agreement"), and your rights to payments under this Award Agreement are subject to suspension
and forfeiture upon certain events as set forth in Section 5 below and Section 9 of the Loyalty
Agreement. You acknowledge that there is no guaranty that you will be entitled to receipt of any
payments hereunder because, inter alia the Company's financial performance may not be
sufficient to generate any such payment. In addition, this award of Enhanced Equity is made
pursuant to, and shall at all times be subject to, the terms of the Plan. The terms of the Plan are
incorporated into this Award Agreement, and in the case of any conflict between the Plan and
this Award Agreement, the terms of the Plan shall control. Unless otherwise defined herein, all
capitalized terms used in this Award Agreement shall have the respective meanings ascribed to
them in the Plan. A copy of the Plan is attached.
Now, therefore, in consideration of the foregoing and the mutual covenants hereinafter
set forth:
1. Enhanced Equity Award. The Company hereby awards to you the
Enhanced Equity. As used herein, the "Enhanced Equity" means the right to payments
from the Company, subject to the vesting, timing, forfeiture and other terms and
conditions contained in this Agreement, in an aggregate dollar amount (subject to Section
6 below) equal to the following formula:
(5*A*V) - ($250,000*V),
where
(a) "A" means the average EBITDA (as defined in this Section) of the
Company for the two most recently completed calendar years prior to the Termination
Event (as defined in Section 2);
(b) "EBITDA" means annual earnings before interest, Taxes (as
defined in this Section), depreciation and amortization, determined using the cash basis
method in accordance with the principles customarily and consistently applied by
Company; provided that for purposes of calculating EBITDA for any one year pursuant
to this Section the Company shall not (i) deduct for the W-2 compensation paid to
in that year an amount more than 250% of the total salary,
bonuses and other remuneration of the Executive in the same year. The Company shall
exclude from earnings any and all funds, proceeds, money damages or other value
accrued or received pursuant to (1) any insurance policy; (2) any legal or equitable
judgment, arbitration or administrative order; and/or (3) any financing activities,
including without limitation any sale of assets, equity insurance or sale or incurrence of
debt;
(c) "Taxes" means (i) so long as the Company is a limited liability
company, the aggregate cash distributions paid by the Company to its members for the
purpose of paying their respective federal and state income tax liabilities resulting from
their ownership of equity in the Company, and (ii) in the event that the Company
becomes a Subchapter C Corporation, federal and state income taxes paid by the
Company; and
(d) Subject to Section l(e) and Section 6 below, "'V" means the
vesting percentage equal to (i) zero percent (0%) with respect to any Termination Event
occurring before September 1, 2005, (ii) 1% with respect to any Termination Event
occurring on or after September 1, 2005 but before September 1, 2006, (iii) 2% with
respect to any Termination Event occurring on or after September 1, 2006 but before
September 1, 2007, (iv) 3% with respect to any Termination Event occurring on or after
September 1, 2007 but before September 1, 2008, (v) 4% with respect to any Termination
Event occurring on or after September 1, 2008 but before September 1, 2009 and (vi) 5%
with respect to any Termination Event occurring on or after September 1, 2009.
(e) Upon the issuance by the Company of additional Company Stock
to other than a Affiliate following the date hereof ("Additional
Shares"), "V" (and the 5% used in Section 6 below) shall be multiplied by a fraction, (i)
the numerator of which shall be the number of shares of Company Stock issued and
outstanding immediately prior to the issuance of such Additional Shares; and (ii) the
denominator of which shall be the sum of (A) the number of shares of Company Stock
issued and outstanding immediately prior to such issuance of Additional Shares plus (B)
the number of Additional Shares.
(f) The Enhanced Equity is a right to cash payments only, subject to
the terms and conditions set forth herein, and this Award Agreement does not confer
upon you any right to acquire any stock, securities, or other form of equity in the
Company or any options to acquire such equity.
(g) Notwithstanding the foregoing and subject to Section 7 below, the
minimum Enhanced Equity (the "MEE") hereunder shall be $1,000 if V is 0% or 1%,
$2,000 if V is 2%, $3,000 if V is 3%, $4,000 if V is 4% and $5,000 if V is 5% or a
Change of Control or IPO adjustment occurs. V for purposes of this definition will be
determined without application of any adjustment pursuant to Section l(e) hereof.
2. Form and Time of Payment. The Company shall pay to you the Enhanced
Equity in cash in equal quarterly installments over a period of five years, subject to the
terms and conditions set forth herein, including without limitation those set forth in
Sections 5 and 7. The first payment is due and payable within 90 days after the end of
the calendar quarter during which the Termination Event occurs, and subsequent
payments are due within 90 days after the end of each subsequent calendar quarter until
the Enhanced Equity has been paid in full, subject to the terms and conditions set forth
herein. As used in this Award Agreement, the "Termination Event" means the
termination or expiration of your employment with the Company for any reason other
than "Due Cause" as that term is defined in your Employment Agreement with Company
of even date herewith. (For purposes of clarity, the Company and you acknowledge that
neither a Voluntary Termination (provided the Company does not have Due Cause to
terminate your employment) nor a constructive termination by the Company other than
for cause as provided in Section 5(f) and Section 5(e), respectively, of your Employment
Agreement with Company of even date herewith is a termination for Due Cause.
Likewise, a non-renewal of your Employment Agreement pursuant to Section 2 thereof
by either party is not a termination for Due Cause.). Subject to Section 5 and Section 7
below, to the extent that the Company does not pay any payment of Enhanced Equity
within 10 days after the due date of such payment, Company shall pay interest on such
past due amount from the due date until the date of payment calculated at the per annum
rate equal to the published Wachovia Bank (or its successor) prime rate as in effect from
time to time.
3. Beneficiary. You may designate a beneficiary to receive any payments
under the Plan that would be made after your death. Please complete the attached form to
designate your beneficiary.
4. Non-Transferability of Award. The award is not transferable.
5. Forfeiture of Enhanced Equity. Notwithstanding anything to the contrary
contained in this Award Agreement, all payments of Enhanced Equity hereunder in
excess of the MEE are subject to immediate forfeiture, and the Company's obligations to
make any payments in excess of such MEE under this Award Agreement shall cease
immediately, in the event (i) your employment with the Company is terminated for Due
Cause or (ii) pursuant to Section 9 of the Loyalty Agreement, a court of competent
jurisdiction .determines that during or after your employment with the Company, you
breached a material provision of the Loyalty Agreement (either such event, a "Forfeiture
Event"). Upon the occurrence of a Forfeiture Event, the Company shall make no further
payments of Enhanced Equity in excess of such MEE, including without limitation for
installments not yet paid with respect to calendar quarters ending prior to the date of the
Forfeiture Event. In addition, upon a Forfeiture Event, you shall repay to the Company
all amounts paid to you under this Agreement in excess of such MEE. In addition, as
provided in Section 9 of the Loyalty Agreement, the Company may suspend payments to
you hereunder in excess of such MEE after it initiates court proceedings or arbitration
and pending the determination of the court or arbitrator(s).
6. Change of Control or IPO.
(a) In the event of a Change of Control or IPO during the course of
your employment, you shall be fully vested in your Award, regardless of your years of
service with the Company. The Company shall pay your Award to you in cash in a single
lump sum payment as soon as administratively possible after the date of the Change of
Control or IPO. Notwithstanding anything to the contrary contained in Section 1 above,
in such event the amount of your Enhanced Equity will be equal to 5% (subject to any
adjustments that might be required under Section 1(e) above) of the excess of (i) the fair
market value of the Company as determined on the closing of the Change in Control or
TPO, based on the amount received by the shareholders for their shares upon the Change
in Control or the initial public offering price of the IPO, as the case may be, over (ii)
$250,000.
(b) In the event of a Change of Control or IPO within one year after
the date of the Termination Event, and provided that you remain entitled to the Enhanced
Equity at that time and no Forfeiture Event has occurred, the Company shall pay the
remainder of your Award to you in cash in a single lump sum payment as soon as
administratively possible after the date of the Change of Control or IPO.
Notwithstanding anything to the contrary contained herein and if the fair market value of
the Company as provided in (i) below is greater than 5 times "A" (as defined in Section 1
above), then in the event of a Change of Control or IPO within one year after the date of
the Termination Event, the remaining unpaid amount of your Enhanced Equity will be
increased such that the total of all payments made to you for your Enhanced Equity,
including payments made to you prior to the date of the Change of Control or IPO, shall
be equal to 5% (subject to any adjustments that might be required under Section 1(e)
above) of the excess of (i) the fair market value of the Company as determined on the
closing of the Change in Control or IPO, based on the amount received by the members
for their interests upon the Change in Control or the initial public offering price of the
IPO, as the case may be, over (ii) $250,000.
7- Withholding; Set-Off. The Company will deduct from all accounts paid
under this award any taxes that it is required by law to withhold with respect to such
amounts. The Company may apply as a set-off any and all amounts you may owe to the
Company, now or in the future, pursuant to the Loyalty Agreement, the employment
agreement of even date herewith or otherwise, against any and all amounts the Company
owes to you under this Agreement, provided the Company provides to you written notice
of such offset with an explanation of the reason therefore.
8. Continuation of Employment. Neither the Plan nor the award confers
upon you any right to continue as an employee of the Company, or of a parent or
subsidiary of the Company, or limits in any respect the right of either party to terminate
the employment relationship, subject to the terms set forth in the Employment Agreement
of even date herewith.
9. Acceptance of Award. By signing below, you indicate your acceptance of
the award and your agreement to the terms and conditions set forth in this Award
Agreement, which, together with the terms of the Plan, shall become the Company's
Award Agreement with you. You also hereby acknowledge receipt of a copy of the Plan
and agree to all of the terms and conditions of the Plan.
10. Governing Law. This Agreement shall be governed by the laws of the
Commonwealth of Virginia without reference to the choice or conflict of law principles
thereof.
11. Entire Agreement. This Agreement, along with your Loyalty Agreement
and your Employment Agreement, each of even date herewith (the "Collateral
Agreements"), contain all of the understandings and representations between the parties
hereto pertaining to the matters referred to herein, and supersede all undertakings and
agreements, whether oral or in writing, previously entered into by them with respect
thereto. This Agreement may only be modified by an instrument in writing signed by all
parties hereto. The terms of this Agreement and the Collateral Agreements shall be
interpreted to be independent agreements such that the parties comply with the terms of
each such agreement.
12. Waiver of Breach. The waiver by any party of a breach of any condition
or provision of this Agreement to be performed by such other party shall not operate or
be construed to be a waiver of a similar or dissimilar provision or condition at the same
or any prior or subsequent time.
13. Notices. Any notice to be given hereunder shall be in writing and
delivered personally, or sent by certified mail, postage prepaid, return receipt requested,
addressed to the party concerned at the address indicated below or to such other address
as such party may subsequently give notice of hereunder in writing:
If to the Company:
Attn: President
and
Attn: President
With a copy to:
If to You
14. Arbitration. Any controversy or claim arising out of or relating to this
Agreement, or any breach thereof, shall be settled by arbitration in Richmond, Virginia in
accordance with the rules of the American Arbitration Association then in effect and
judgment upon such award rendered by the arbitrators be entered in any court having
jurisdiction thereof. The board of arbitrators shall consist of one arbitrator to be
appointed by the Company, one you, and one by the two arbitrators so chosen. The cost
of arbitration shall be allocated between the parties as determined by the arbitrators.
15. Severability. In the event that any provision or portion of this Agreement
shall be determined to be invalid or unenforceable for any reason, the remaining
provisions or portions of this Agreement shall be unaffected thereby and shall remain in
full force and effect to the fullest extent permitted by law.
16. Titles. Titles to the Sections in this Agreement are intended solely for
convenience and no provision of this Agreement is to be construed by reference to the
title of any Section.
17. Active Participation of Respective Counsel. , has
acted as counsel to the Company in preparation and negotiation of this Agreement.
has acted as counsel to you in the preparation and negotiation of
this Agreement. You acknowledge that neither the Company nor its counsel has made
representations or given any advice to you with respect to the tax or other consequences
of this Agreement or any transactions contemplated by this Agreement to you and that
you have been advised by with respect to this Agreement. Each
party agrees that he or it has been actively advised by its respective independent counsel
and that in any construction or interpretation of this Agreement the same shall not be
construed against any party on the basis that party was the drafter or any other basis.
IN WITNESS WHEREOF, the parties have executed this Award Agreement as of the
date first above written.
[COMPANY NAME], LLC
By:
Its:
PARTICIPANT
By:
